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24th Annual Meeting to be Held 
in San Francisco, California 


May 12-14, 1953 
In Cooperation with San Francisco Regional Chapter 


The Association of Interstate Commerce Commission Practitioners 
will hold its 24th Annual Meeting at San Francisco, California, at the 
Hotel St. Francis, on May 12-14, 1953. 


Beginning on the afternoon of the 12th of May, the Executive Com- 
mittee will meet to consider Standing Committee Reports. 


On that same evening, the Regional Chapter Chairmen, will meet 
with officers of the Association at dinner to discuss matters of mutual 
interest to the membership. 


BUSINESS SESSION—MAY 13, 1953—ITALIAN ROOM, HOTEL ST. FRANCIS 


The First Business Session will commence on the morning of May 
13th in the Italian Room of the St. Francis Hotel. President A. H. 
Schwietert will preside. 


Panel Discussion 


It has been decided to have panel discussions of items of current 
interest on both days of the convention. The first panel is to be held 
on the 13th, at which time the following will be the topics under con- 
sideration : 


CHANGES | WOULD MAKE IN: 
1. The Policy of the Government Toward the Several Forms of Transportation. 
2. The Administrative Processes: 
(a) Should We Have A Secretary of Transportation in the President’s Cabinet? 


(b) Should the Functions of the Interstate Commerce Commission be Transferred 
to the Department of Commerce? 


3. The Interstate Commerce Act. 





GROUP LUNCHEON 


At noon on May 13th, there will be a group luncheon in the Colonial 
Room, St. Francis Hotel, at which Honorable Anthony F. Arpaia, Inter- 
state Commerce Commissioner, will address the members. The topic of 
his speech will appear in the Advance Program. 


Mr. P. Steele Labagh, Chairman of the San Francisco Regional 
Chapter will act as Toastmaster. 
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Reception 


Immediately following the Business Session on the afternoon of 
May 13th, in accordance with the Association’s usual custom, a Recep- 
tion will be held. 





ANNUAL DINNER 


At 7:30 on the evening of May 13th, following the Reception, the 
Association’s 24th Annual Dinner will be held at the St. Francis Hotel, 
in the Colonial Room. 





BUSINESS SESSION—MAY 14, 1953—ITALIAN ROOM, HOTEL ST. FRANCIS 
On May 14th the second Panel Discussion will be held on the fol- 
lowing subjects : 
CHANGES | WOULD MAKE IN: 
1. The Organization and Functioning of the Interstate Commerce Commission. 
(Discussion of Wolf Management Company's Report) 
2. The Administrative Procedure Act. 
3. Rules of Procedure of the |. C. C. 





Golf Tournament 


The Arrangements Committee is looking into the possibility of 
having a golf tournament for members and their guests on the afternoon 
of May 14th. Further announcement concerning this feature will be 
included in the Advance Program. 





Arrangements Committee 
The Arrangements Committee for the convention is: 


Gordon J. Pinkerton, Chairman, G. T. M., Hills Bros. Coffee, Inc., San 
Francisco, California. 


Roger H. Druehl, Market Street Van & Storage Company, Inc., San 
Francisco, California. 


Jack E. Hale, Standard Oil Company, San Francisco, California. 


Robert A. Penk, Continental Can Company, Inc., San Francisco, Cali- 
fornia. 


Gerald Trautman, 1400 Balfour Building, San Francisco, California. 
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Mr. G. J. Pinkerton, Chairman of the Arrangements Committee, 
2 Harrison Street, San Francisco, California, is anxious to hear from 
members of the Association throughout the country as to whether or 
not they plan to attend the California meeting, and in which activities 
they are interested. It will be very much appreciated if members who 
expect to attend the convention will communicate with Mr. Pinkerton. 





ADVANCE PROGRAM OF THE 24th ANNUAL MEETING 


Within the next couple of weeks the Program of the Annual Meet- 
ing will be circulated to our membership, giving full details. 





Hotel Rates 
Hotel rates at the St. Francis, San Francisco, are: 
$7.00 to $10.00 single room 
$9.00 to $15.00—double bedroom 
$11.00 to $18.00—double bedroom—twin beds 


WRITE THE ST. FRANCIS HOTEL NOW for room reservations 
so that the best possible accommodations will be available. 














Motor Transportation: 
An Appraisal and an Estimate 


By HonoraBLeE ANTHONY F. ARPAIA, 
Interstate Commerce Commissioner 


My talk today is not a prepared one. My purpose is to express some 
observations which I have had in the past and certain views I have 
developed in my short career as Commissioner. 

We are all interested in one objective: sound, efficient, economical 
transportation. The sole question is how to achieve it. 

The backbone of the motor transportation industry is the regular- 
route common carrier of general commodities. He does not serve the 
needs of a particular industry or a particular class of shippers. Neither 
his service nor his equipment is specialized to fit a particular situation 
or type of commodity. He has the obligation to serve the overall needs 
of the shipping public. Within the four corners of his operating 
authority, both as to territory and commodity description, all shippers 
must be treated without preference and without selectivity as to the 
freight which is offered. Theoretically, the only limitation on the ability 
to give service is lack of available equipment. Actually, certain other 
considerations, such as density, weight, volume of movement, fragility, 
and difficulty of handling constitute factors which are likely to influence 
carriers to the end that many avoid the shipments that are less profitable 
and subject to loss. In theory, and in fact, this is wrong. The common 
carrier must take the goods that are offered to him regardless of cir- 
cumstances. 

Because during the past 17 years of regulation the line of demarca- 
tion between the regular-route common carrier and other types of 
carriers has become clouded, it seems to me that the time has come to 
take an inventory, so to speak, of the present situation in the motor 
transportation field and perhaps to reorient our views in the light of 
what has transpired. 

I will not attempt to recount the history of regulation. You people 
in this room have lived that history. You know it better than anyone 
else. It is unnecessary to point out that when regulation began it started 
without any previous experience either on the part of the Commission 
or on the part of the industry. Perhaps if we were to use hindsight, 
things might have been done differently. 

Many unexpected external factors affected the building up of ex- 
perience which probably would have brought about some changes in 
our thinking. The first few years under regulation were spent in 
setting up the various field offices and the machinery for handling 
‘‘grandfather’’ rights—thousands of them. You will recall that re- 
ports from the carriers were not required until 1939 so that, originally, 





_ Speech before Regular Common Carrier Conference, American Trucking Asso- 
ciations, Inc., Columbus Hotel, Miami, Florida, January 21, 1953. 
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regulation was more theory than substance. Then came preparation 
for war, and World War II. The pressures on our economy and the 
need for movement of goods during the period of emergency and war 
compelled rather loose treatment of regulation in general. After the 
war there was a short breathing spell during which some ‘‘normal”’ 
experience was developed and then came the Korean affair. 

In effect, during approximately the past 17 years there has not been 
a real opportunity to take a good look at this whole subject of motor 
transport regulation, what has been accomplished, and where we stand 
today. Regardless of the mistakes made in the past, it is still not too 
late for us to profit by past experience and make such changes as 
may be necessary. 

Motor transportation is here to stay. None of us is clairvoyant 
enough to determine what its future will be, but we do know that, under 
the law as it now exists, our main aim is to keep all forms of transpor- 
tation sound and preserve the inherent advantages of each. In order 
to accomplish this, we should have some idea of where we are heading 
under the existing application and interpretation of the law. 

The foundation of motor transportation is the operating authority. 
Therefore, this subject should be discussed first. We must appreciate 
that when authority is granted under the law, it is not an ephemeral 
thing. It is permanent. It is not easy to revoke authority; once it is 
granted there is no automatic termination date. In addition, I think 
we ought to keep in mind that under the law, as it now exists, after 
authority is granted there is no requirement of any minimum commit- 
ment sofar as equipment and service is concerned. Furthermore, there 
is no limitation on the maximum amount of equipment. Expansion of 
equipment and facilities is restricted only by the ambition and aggres- 
siveness of the carrier involved. These factors have certain ramifica- 
tions and bring about certain results which will appear later in my 
discussion. 

Now, under the law, the Commission shall grant operating authority 
upon proof of public convenience and necessity. What are the stand- 
ards for measuring public convenience and necessity? 

Under the ‘‘grandfather’’ clause all existing carriers were granted 
certificates covering such service as they were able to prove was being 
rendered as of the date the Motor Carrier Act was passed. This was 
a ‘‘freeze’’ technique. Applications for ‘‘grandfather’’ rights were 
processed in rather summary fashion. It was a hodge podge of authority, 
overlapping, inconsistent and fragmented. New terms came into use in 
transportation. Regular route, irregular route, general commodity, 
single commodity, specialized, heavy haulers, contract carriers, house- 
hold goods carriers, ete. Radial operations, key points, commercial zones, 
cross hauls. All of these descriptive words attest to the ambulatory 
nature of the operations of motor transport and its fluidity. 

Almost immediately after the Motor Carrier Act was passed and 
while ‘‘grandfather’’ rights were still undetermined, floods of applica- 
tions for operating authority were filed and have continued to be filed 
since that time. 
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No one undertook to study the basic pattern for the best and most 
economic type of authority to fit the needs of our economy; or even to 
determine the relation the existing authority, the number of vehicles, 
and the growth factors of certificated carriers bore to the then existent 
or potential production or consumption indices of either the entire 
country or particular segments of it. 

To the contrary applications were accepted and processed based on 
the expressed need of a few shippers’ representatives (many times a 
single shipper) without full investigation of the adequacy of existing 
service and regardless of whether the authority granted was economically 
sound. 

In these proceedings the Commission took the role of an umpire 
judging a contest. The result often depended upon the skill of the 
attorney, the popularity of the shipper, the lack of protest and the ele- 
ment of surprise. Until the hearing was actually started no one but 
the applicant and his attorney knew who the shipper witnesses would 
be, what service they claimed to need, what failures in service they 
had experienced, what volume of freight was involved, whether they 
had supported other applicants for the same service (which happened 
often), how they had been getting transportation service, whether they 
knew who the existing carriers in the field were, etc., etc. 

The Commission’s function might even be stated as that of a by- 
stander, an onlooker. If the Bureau of Motor Carriers wanted to inter- 
vene because of prior knowledge of an applicant’s unfitness it had to 
obtain permission to do so from a Division of the Commission. 

I could cite innumerable cases in which shippers’ witnesses have 
become almost ‘‘professional,’’ having supported several applicants in 
different proceedings for the identical service. There are also instances 
where an applicant filed more than one application covering substan- 
tially the same request for operating authority. 

In my opinion the time is long overdue when there should be better 
control and knowledge before operating authority is issued. We should 
be in a position to determine how such request for authority fits into 
the existing pattern of transportation not only in the immediate area 
but also into the general scheme of issued rights. We have reached 
the stage where there should be a more precise and scientific approach 
to this entire problem. Those things that have been done cannot be 
undone, of course. However, the industry is still young and if it is to 
be preserved, we must look ahead and weigh the long range effect of 
the present system of issuing operating authorities. 

I believe that Congress imposed upon the Commission the positive, 
affirmative duty of determining whether there is any basis for a request 
for further competition in the field. The Commission cannot evade or 
escape this obligation by, in effect, rubber stamping an applicant’s or a 
shipper’s request. Shippers should appreciate their own responsibility. 
There should be a serious determined effort on the part of shippers to 
ascertain what service is available before supporting an applicant and 
if there has been failure of service, to report it. 
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When a professional shipper witness supports several applications 
for the same service, we can assume he is not interested in the need of 
transportation but in creating extra carrier competition to break down 
the rate structure. When he complains about service, there may be a 
simple and satisfactory explanation for a lapse in service even if it does 
exist. Does this type of evidence meet the definition of public con- 
venience and necessity ? 

It seems to me that a shipper honestly needing service should ad- 
vertise to the world, so to speak, that he needs it. It should not be 
kept a dark secret to be sprung at a hearing. Existing carriers ought 
to be requested to give that service. If they do not have enough equip- 
ment to supply adequate service, they ought to be asked if they are 
willing to add to their equipment to give that service. 

The objective of everyone concerned should be to give the best pos- 
sible service at the cheapest possible cost. This cannot be accomplished 
by duplicating overhead, administrative costs or by permitting fragmen- 
tization of either commodity authority or territorial authority. It sounds 
innocuous to permit a man to receive authority to transport crackers 
or peanut butter where the shipments are relatively insignificant. How- 
ever, many times existing carriers do not protest such an application. 
How can such transportation be economic? The next request will be 
for a return haul and logically if we are to preserve that carrier once 
he has been certificated, he is entitled to a return haul. Then he comes 
in with a request for extension of authority so far as commodities are 
concerned and generally he encroaches more and more on the rights 
of the existing carriers in the field, who, with the same administrative 
expense and overhead, could have given better service at a cheaper 
cost in the first place. By multiplying existing motor carrier authority, 
we are creating present and potential competition that reduces the 
standard of performance of the motor carrier industry. When the 
standards of motor transportation industry deteriorate, there is deteriora- 
tion in all forms of competitive transportation. When competition be- 
comes over-competition (the very thing the Motor Carrier Act sought 
to avoid), the promotion of chislers and cut-rate artists is inevitable. 
This is the type of competition which is disruptive and it is destructive 
of all forms of transportation. 

Furthermore, where rights have been dormant and have not been 
exercised, thereby indicating beyond doubt that there is no need for 
any service, they should be revoked and a simple procedure for revok- 
ing them should be supplied. These rights are being traded in after 
some token operation and constitute a potential hazard to the soundness 
of transportation regulation. 

In my opinion, we are on the brink of potential chaos in the motor 
transportation field. We have overlapping authority without rhyme 
or reason. Commodity authority has been shredded down to almost 
absurd bits. Now we have so many motor carriers in certain areas of 
the country that not even the most optimistic applicant would dare 
apply for common carrier authority. In such areas, the first step is to 
try the backdoor method; ask for a contract carrier’s permit and then 
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by a process of increasing its contracts and aggressive solicitation and 
a general holding out as a common carrier ask that his rights be con- 
verted to those of a common carrier. 

How can these evils be checked? In my opinion, first, the form of 
application should be revised so that an applicant who requests authority 
would reveal his situation in full. He should disclose what authority 
he has, whether he has applied for authority before, whether he has any 
applications pending, what they cover, what his compliance record is 
and other facts which will identify his position fully to the Commis- 
sion and to shippers and other carriers in the field. Furthermore, no 
shipper should endorse an application casually and without thorough 
investigation. The action of a shipper should be more deliberate and 
testimony should be given only with the sanction or authority of it’s 
executive officer or Board of Directors. The shipper should reveal in 
advance who is now performing the service, what carriers it has tried 
to use, what deficiencies there were in the service, what available carriers 
there are other than those which it has tried to use and why it has not 
endeavored to use existing carriers. The pendency of an application 
and the names of the shippers who support it should be public property 
and widely publicized. The existing carriers should then be asked 
whether they are able and willing to give the service and, if they are, 
they should be given an opportunity to do so. Public convenience and 
necessity would thus be served without need for further action. 

The secondary effect of all this will be to reduce the number of 
applications, some of which are not seriously intended in the first in- 
stance. It will enable examiners to give time to legitimate applications 
which are now being delayed and will promote a greater degree of 
efficiency. 

Existing carriers should be vigilant in protesting applications which 
are unjustified. There has been a certain amount of back scratching 
by applicants. The ‘‘I won’t protest yours if you won’t protest mine’’ 
system. Furthermore, sometimes there are cases when an applicant 
states that he has only 20,000 pounds a week to haul and only in one 
direction. The existing carriers say : ‘‘ Well, it is not the kind of freight 
we care to haul so what’s the use of protesting.’’ Thus by default the 
authority is granted. The request may seem like a very innocent thing 
yet the very next month there is nothing to stop the applicant from 
adding as many as 500 units within his territorial authority. He ean 
go out and cut rates. He scrambles for business. He destroys the 
ability of all carriers in the field to meet previous standards of per- 
formance since they have to meet those reduced rates even if they are 
destructive. 

If a change in the granting or extension of authority came about, 
I can see that it will not be popular or palatable to individual carriers. 
Their reaction may be that it is too tough to get authority and too 
restricting. It may restrict an individual carrier and, although the im- 
mediate hurt may not please a particular person, nevertheless a thing 
good for the industry as a whole must in the long run be good for the 
individual. We are not performing our duty under the law if the 
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granting of authority is treated as a largesse to be dispensed on the 
basis of hardship or personal appeal. The widow who gets authority 
today may by transfer become a strong and destructive competitor to- 
morrow. In the long run, an industry can only be sound if the indi- 
vidual is foresighted enough to look at the industry’s problems un- 
selfishly. That is why I think it is important to develop the proper 
outlook and action. You are not in the business just for the oppor- 
tunity of making the fast dollar. That era is past. The day will come 
when carriers will not enjoy the high volume they have had for the 
past decade. When that time comes, motor transportation may break 
down. 

In time of high volume it is very easy for a common carrier to 
escape the obligation to carry all the freight which is offered to him 
within the limits of his facilities. He can be selective and pick the big 
loads, hoping that the less desirable freight and small shipments will 
be taken by the other fellow. I shall discuss small shipments later, 
but I would like to make this observation now: small shippers some- 
times become big and when full loads are not available it is only natural 
that the shipper will prefer the carrier that handled his small ship- 
ments when the going was rough. 

I would like to devote a few words to the ‘‘follow-the-traffic doc- 
trine.’’ Recently there have been many applications filed where carriers 
request extension of authority to follow a shipper who has moved the 
location of his plant. His claim is that he will lose a substantial portion 
of his business if he is not permitted to follow the freight. On the 
surface, this looks like a simple request but I think we should under- 
stand its implications. 

The Interstate Commerce Act imposes upon the Commission the 
duty of keeping transportation sound, and free from disruptive com- 
petition. Furthermore, as I have pointed out before, the act does not 
limit the number of vehicles which a carrier can use in any certificated 
operation. The follow-the-traffic doctrine can easily lead to disruptive 
competition, which was originally not intended, by extending the opera- 
tion of an individual carrier into a field which is now adequately served. 
Therefore, in the absence of inadequacy of existing service, to permit 
a carrier to follow individual traffic which he now controls can create 
a potential competition for existing carriers which is dangerous. It 
opens the door to his aggressive solicitation of other traffic. There is no 
satisfactory way that he can be limited to the particular shipper whose 
traffic he proposes to follow. While in an individual case there may be 
hardship on a carrier who is losing a portion of his existing business, 
our duty is broader than that. We must look to the existing transpor- 
tation scheme and determine what effect an extension will have, actual 
and potential, on existing facilities and operating authorities. 

The very purpose of regulation is to protect the industry from 
over-competition. To allow a carrier to follow the traffic opens the door 
to this very evil. Frankly, I see nothing in the law which permits such 
a doctrine. It seems to me that it is not our obligation to protect the 
individual carrier against all the risks which are attendant upon aa 
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individual carrier’s business. There is a great deal of dispersion of 
industry taking place in this country. Some plants relocate in a differ- 
ent part of the country. If we are to permit carriers to follow-the-traffic, 
where can we draw the line and how can be justify the consequential 
disruption in the existing transportation pattern? It is up to the 
individual carrier to substitute other business for such traffic as he may 
lose by the relocation of existing industrial plants. 

Can we go so far to protect the individual carrier against factors 
that are beyond his and our control? Even if it meant that an existing 
carrier by reason of losing a piece of traffic would have to go out of 
business, we would still have to determine whether or not there would 
be a damaging effect upon the carriers in the new area. In other words, 
the question would still remain: can existing carriers adequately handle 
the new-comer and the additional traffic? 

This attitude may be cold, detached, and analytical, but I don’t 
think that the function of the Interstate Commerce Commission is to 
exercise paternalistic interest in the fate of each individual carrier at 
the expense of the remaining carriers. There are risks attendant upon 
any kind of business and motor transportation must face them just as 
other forms of industry do. 

Therefore, unless there is proof of inadequacy of existing trans- 
portation in the new location, in my opinion this so-called automatic 
‘*follow-the-traffic’’ doctrine is unwarranted by either the facts or the 
law. 

My next item is subject of compliance. 

We in the Commission continually receive complaints of violations: 
violations of hours of service, safety rules and regulations, violations of 
certificates and violations of tariffs. These complaints are more or less 
general. Although sometimes a carrier is mentioned by name, no time, 
date or other details are furnished. Now the Commission is not pri- 
marily an enforcement agency and if violations are as widespread as 
some of these complaints indicate they are, then the law can be effec- 
tively nullified by mere non-compliance. The Commission cannot go 
out and get an army of agents to enforce the law. Who then can make 
the law live? The industry cannot be protected unless the industry 
itself wants to be protected. You, the carriers, can help with this job. 
It cannot be done by the Commission alone. We don’t relish enforce- 
ment action; we want compliance. 

The motor transportation industry should do some serious thinking 
about this subject. As a suggestion I propose that by States or by 
regions you set up compliance committees composed of respected carriers 
and shippers, since most violations involve shipper participation. All 
complaints of violations can be referred to such a committee. The 
setting up of such committees would help in your relations with the 
public and would lift up the industry in the eyes of all. Complaints 
need not be dealt with on a formal basis. You merely let the carrier 
and shipper know that the violations are common knowledge. You can 
point out to them that it is not good for them nor is it good for the 
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industry. This warning places the spotlight on both the carrier and 
shipper. If there is a second report of a violation, the violators are in 
a weaker position. They have been dealt with fairly and have had a 
fair warning. If the violations become chronic, then drastic enforce- 
ment action is warranted. 

If you want to protect your industry you cannot expect the Com- 
mission to investigate and build up a case against every person against 
whom we get a complaint. We do not have the men, the time, nor the 
money. But I would say this, where the industry itself after warning 
and repeated violations in the face of such violations comes to the 
Commission, then the Commission should take action. Prosecution and 
resulting fines have not proved to be effective. I do believe, however, 
that if the Commission takes steps to suspend the rights of violators 
and a few suspensions are made, we will get results. The failure de- 
cisevely to hande violations is not fair to the fellow who wants to do a 
job under the law. Again, standards of performance deteriorate be- 
cause of lack of action. If we do give suspensions for 10 or 20 or 30 
days, depending upon the seriousness of a violation, the result will be 
that responsible shippers will be put on notice that they have been and 
are dealing with an unreliable violator and this is going to hurt where 
it really counts. That carrier will have to keep his organization to- 
gether during the period of suspension and shippers will not want to 
do business or patronize a carrier who cannot perform service without 
interruption. 

We cannot keep transportation sound if competition is not on an 
equal basis. The unethical operators who are cutting the corners (and 
sometimes they are big and sometimes they are small), who violate hours 
of service, tariffs, and certificates, who are going out and getting the 
full loads at cut rates, who fail to keep records, are destroying the very 
basis of sound transportation which is equality of cost and performance. 
There is some need here for education. Not only of carriers but of 
shippers, since this inequality between the costs of transportation to 
shippers in the same industry in the long run is also destructive. 

I think the greatest problem facing transportation today and one 
that has the greatest potential hazard to transportation as a private 
enterprise is that concerning small shipments. It is a disturbing one 
to you as carriers, and to the Commission, and to the public. I am not 
talking about motor transportation alone. I do not know whether trans- 
portation realizes what those hazards are. I say it is one of the darkest 
clouds on the horizon of the transportation industry. 

You need not be told that transportation is vital and necessary. 
But that does not mean transportation for the big shipper. It means 
transportation for everybody. 

This problem is not easy of solution but it deserves attention and 
action even if the results cannot give immediate relief. Present costs 
of handling small shipments are high. We know that. Either small 
shipments must pay their own way or they must be subsidized by the 
large shipments. This latter solution is not good. 
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After all, you yourselves were once small in business, so let us 
consider the problem in its relation to small shippers. We know that 
the backbone of our economy has been small business. A small shipper 
may well say, ‘‘Look, I am trying to build up a business. I do not make 
any big thing. I do not produce in large quantities. I only produce a 
component and my shipments are only about two, three or four hundred 
pounds, but they are vital.’’ 

He may go on to say, ‘‘If I cannot compete with the big fellow 
because my transportation costs are going to be so high as to be pro- 
hibitive, then I am being restrained.’’ 

Therefore, in dealing with the subject of small shipments, we are 
dealing with the basic soundness of the American economy. I could 
dwell on that a little longer. You people who are closest to the problem 
should take some affirmative step to show not only that you are con- 
scious of it, but to take the leadership and solve it. 

If the motor industry is going to be big, and it is big, then you 
have to measure up, I think, to the responsibilities that go with bigness. 

Now, how? You have, of course, over the road movement, and you 
are out with a program for better highways and numerous other things. 
But, there is not very much action where there should be action, and 
that is within the commercial zones, within the cities. After all, you 
as common carriers do not deal with the general public. All the public 
knows about you is what they see on the highway or on the city streets. 
There is only one form of transportation by motor that touches the con- 
suming public, and that is the household goods carrier. You other 
people are dealing with the people in between, the manufacturers, the 
distributors, the retailers, or people like that. 

You should be interested in the public as consumers. They ulti- 
mately pay the freight. You have got to make them understand that 
you are out to promote more efficiency, and better conditions, so they 
can enjoy lower rates. How can you do it? Why do we have such high 
small shipment costs? Because the cost of pick-up and delivery is high? 
One of the chief factors contributing to high cost is congestion of traffic 
within the cities. The present method by which distribution is effected 
within the commercial zones is wasteful and inefficient. This is not 
your fault. You cannot control this situation alone. It is a community 
responsibility. But there are certain things that can be done and you, 
as citizens, should spearhead action in the right direction. 

One truck comes along and delivers one package at one stop. Ten 
minutes later another truck comes along and delivers a package at the 
same place. The same truck goes to, three, four or five buildings down 
the street and delivers a few more packages. The second truck might 
go to the same place. You have this caravan of trucks going through 
those streets in the center of the city. There has been a lot of thought 
given to this, but I do not think that the carriers themselves have taken 
the initiative to cure the situation. 

What is the answer? Of course, there is talk about making de- 
liveries at night. That is all right for the larger receiver of goods who 
is going to be able to keep a man there to check in the freight. But, 
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that is not the way all business is run. You have a lot of retail mer- 
chants receiving freight. They are not able to take freight at night. 
Therefore, that suggestion, even if accomplished is only a palliative. 
The real cure is deeper and will take much doing, but it must be started. 

Everybody in this room is connected with an important industry. 
He undoubtedly carries a great deal of weight in his own community. 
He should be represented on his Chamber of Commerce. He should 
be represented on his Board of Trade. He should organize committees 
of traffic and parking. He should get into planning and zoning. He 
should try to set up loading and unloading zones. Yard areas within 
city blocks can be consolidated to the mutual benefit of all the occupants, 
thereby increasing accessibility and facilitating ingress and egress. 

There are many other alternatives to the present impossible con- 
ditions which produce high costs. You cannot do it alone but you can 
point the way. 

What you are interested in is to give quick and efficient service at 
the cheapest possible cost. You have to be interested in trying to solve 
this great problem, because you cannot get away from the fact that the 
basic appeal of motor transportation is just that kind of service. 

Now, if each individual in his own community were to get out to 
service clubs and speak to them and try to develop a consciousness of 
these problems, eventually great credit will be reflected on the industry, 
and direct good will result for your own particular business. 

I have always thought that perhaps some day what would develop 
is that within these commercial zones carriers, who are servicing that 
area, would set up a subsidiary with special experience in classifying 
and loading freight for street by street pick-up and delivery in a special 
type of vehicle. 

This would of necessity reduce expense. Such a subsidiary might 
make money but if it operated without profit it would be worth-while. 
There are mechanical problems to be met, of course. But, it is something 
to think about, and I think the industry should do something about 
long-range, progressive ideas which raise the level of respect for motor 
transportation with the public. 

Those are challenges. This industry has done a tremendous job. 
It has met challenges before. It has revolutionized the entire economy 
of this country in a short space of time. The measure of the success 
and the importance of an industry is its ability to accept a broad con- 
eept of public responsibility. Many of you as individuals have demon- 
strated the necessary leadership to carry the industry forward on a 
broader and more enlightened scale. What will happen in ten years 
to this industry, nobody can tell. One thing is certain, history shows 
that transportation is the basis of all progress. 

When I say that you have revolutionized the economy of this 
country—you have made it possible for business and industry to grow 
at a faster pace than it could otherwise have grown. 

It is no longer necessary for a businessman to tie up his money in 
inventory. Capital can be put to other uses. I recall the example of 
a shoe merchant. He advertised, obtained extra help and got all set up 
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for a sale. He did not tie up a nickel in merchandise. The goods came 
in the day before the sale. He displayed them, got the stock in order, 
and the sale went on. Within two or three days the money was in. He 
still had 30 days to pay for the goods. It is the same way with the 
manufacturer. Warehousing costs are reduced. Inventories are kept 
equal to the demands of production and the extra capital goes into 
expansion. 

The reason motor transportation grew is because it did fill an 
economic need. Therefore, if by higher and higher costs of small ship- 
ments you make it necessary for people to warehouse again, you are 
really neutralizing the benefits that you have brought to our economy. 

Fundamentally, you would be weakening one of the strongest foun- 
dations upon which this business grew. A responsibility goes with that 
growth. 

I did want to discuss with you transfers of operating authority, 
released rates, adequate insurance, single-line service, interchange, joint 
boards and other related topics, but I notice that I have taken consider- 
able time already. We shall have to leave these subjects for some other 
time. If I have stimulated some thinking on your part which will lead 
to constructive action in the interest of better service to the public, 
we will not have wasted our time. Thank you. 














The Value of Traffic Department Services to 
Industrial Concerns 


By Francis C. TieHe, Traffic Manager 
Union Carbide and Carbon Corporation 


If we in the United States have one truly national characteristic— 
it is that we are on the move—all the time. Never before in history 
have people and things traveled so much, so far, or so well. There is 
now no doubt that transportation is our nation’s largest industry. 

There are 226,000 miles of main-line railroad track over which 
pound the two-million railroad-owned freight cars and the 300,000 pri- 
vately owned freight cars which constitute our rail-line fleet. These cars, 
if coupled together, would stretch solidly for 25,000 miles. The rail- 
roads employ a million and a quarter persons and have a total vested 
interest of thirty billion dollars in property, equipment and supplies. 
If you want some comparative figures—our nearest rival in railroad 
mileage is the USSR. With all her vast areas, Russia can show only 
60,000 miles of main-line railroad track—about 25 percent of ours. And 
her railroad equipment, (engines, cars, buildings, etc.) from what we 
know about it, is about ten percent as extensive as ours and about 1/10 
of one percent as efficient. 

We have 260,000 miles of primary highways in this country—and 
over two million miles of surfaced roads and streets. Nine and a half 
million motor trucks, manned by five million truck drivers, operate over 
these pavements. Of these 9,500,000 trucks an estimated 1,250,000 trucks 
are owned by for-hire carriers either on a ‘‘common carrier’’ or ‘‘con- 
tract carrier’’ basis. The manufacturing industry, operates an estimated 
500,000 trucks of their own. The Government uses 375,000 trucks to 
deliver mail, fight fires, keep our cities clean, ete. The military services 
use an undisclosed number. Retail trades channels use 625,000 trucks; 
wholesale trade operates 450,000 trucks; and lastly there are 2,300,000 
trucks operated by farmers, distributors, ete. in the production and 
distribution of food and other farm products. 

Back in 1912, there were only 40,000 trucks registered in the United 
States. Some here will remember those behemoths. They were noisy, 
smelly affairs with clanking chains, solid tires and a top speed of about 
25 miles per hour. They happily did not get much beyond the local 
railroad stations. They stopped where the city pavements ended. Today 
we have come a long way in highway motor transport since 1912. 

But that is not all. We have 27,000 miles of improved inland water- 
ways and 70,000 miles of airway routes. Under the ground and extend- 
ing over vast distances, unseen and unknown to most people, is a vast 
system of pipe lines—165,000 miles of them—which are used to trans- 
port oil, gas, and chemicals. 


Remarks before Compressed Gas Association, New York City, January 27, 1953. 
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Measured by ton miles of inter-city freight traffic, the railroads at 
present haul about 57 percent of our total freight traffic; the water 
carriers haul 15 percent; pipelines 15 percent; trucks 13 percent, and 
air transport one-half of one percent. 

But I don’t want to bog you down with statistics. The foreman of 
a logging camp employing one hundred men and two women cooks was 
told by his impatient bosses to cut down his verbose reports and to 
express his facts by percentages. Laboriously, in his next report Mike 
wrote: ‘‘Last month one percent of the men married fifty percent of 
the women.”’ 

Statistics can indeed be misleading and we shall try henceforth to 
use them sparingly. 


The Importance of Transportation to an Industrial Company 


Up to the beginning of the 20th Century there was not a great 
need for the services of transportation specialists. Most industry was 
extractive in nature and these materials and what manufactured prod- 
ucts there were, were simply turned over to a carrier who did the rest. 
There were then two types of transportation: (1) by railroad; (2) by 
water. The carriers arbitrarily fixed their own rates and any special 
rates were the result of secret bargaining between shippers, especially 
the larger shippers, and the carriers. No one except the principal 
parties involved knew what the other fellow paid for his transportation 
and the negotiations were carried out at the top management level. Jn 
a manufacturing plant a ‘‘shipping clerk’’ took care of the preparation 
of the goods for shipment and the necessary paper work. 

At the turn of the 20th Century, and with the industrialization of 
the United States, an enormous flow of manufactured commodities was 
made available for markets throughout the country and throughout the 
world. Competition between rival producers resulted in a closer scrutiny 
of production costs. Survival in what was becoming a highly competi- 
tive economy became a matter of eliminating unnecessary costs and re- 
ducing those costs which could not be avoided. Producers came to recog- 
nize that a commodity was not ‘‘produced’’ until it came in the possession 
of the ultimate consumer, and that the costs of assembling raw materials 
and transporting finished products were just as much a part of produc- 
tion costs as the cost of manufacturing. 


It became apparent to the successful business manager that the 
supervision of his transportation services demanded the constant atten- 
tion of a specialist. Thus the Traffic Manager took his place in business 
organization beside the Production Manager, the Sales Manager, the 
Manager of Purchases, the Comptroller and the Treasurer. 


In many industrial concerns transportation is the third largest item 
of expenditure. The cost of raw materials comes first, labor comes 
second, and transportation costs come third. Judicial control and spe- 
cialized disbursement of transportation expenditures is therefore essen- 
tial to the profit and competitive position of an industrial concern. The 
purchase of transportation services is, in many respects, the most com- 
plicated purchasing activity. 
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It is the prime function of the Traffic Department of an industrial 
concern to control transportation costs and to render a variety of services 
to the company and to the company’s customers. By teamwork with 
other major departments, with Production, Purchasing, Sales and Re- 
search, the Traffic Department is able to obtain the maximum value out 
of each dollar expended for transportation. If wasteful or unwise 
transportation practices exist they are detected and eliminated by the 
Traffic Department; new and improved methods of shipping, receiving 
and storing are tested and adopted if successful. The distribution pat- 
tern may be re-arranged so as to be more efficient and economical. 

A well-run industrial Traffic Department can be an important factor 
in lowering production costs and in increasing sales. It can help widen 
company markets. Its analysis of transportation and distribution costs 
may open up new sources of raw materials. It can be a material factor 
in building up customer goodwill. 

The purchase of transportation services is considerably different 
from the purchase of goods and other services. The instruments of 
transportation and the companies who operate them on a ‘‘for hire’’ 
basis are strictly regulated by government edict, both Federal and State. 
All are presumed to know what particular transportation charges are. 
Most industrial traffic departments maintain an extensive file of carrier 
freight tariffs. 

The carriers are required by law to file their rates and prices with 
the Interstate Commerce Commission and with the State regulatory 
bodies. A complicated process, hemmed in by anti-trust restrictions. is 
involved in the process of transportation rate making. Contrary to 
popular concept, the Interstate Commerce Commission (or the State 
bodies) do not make freight rates. They simply require them to be re- 
corded and filed and made available to all without discrimination. The 
laws governing transportation require that freight rates must be just 
and reasonable and not preferential or prejudicial. The actual rate 
negotiation process, however, is one between shipper and carrier and 
this process is so complicated and so involved that only the transporta- 
tion specialists—the traffic managers of industry or carrier—are equip- 
ped with the knowledge and the background to properly do the job. 

The Traffic Departments of most industrial concerns are organized 
on functional basis, that is with sections dealing with rail services, high- 
way motor services, water services, ete. A separate section is usually 
set up that specializes in transportation rates and rate research. There 
are sections to cover loss and damage claims, not only the filing of the 
claims but claim prevention matters. There are sections that deal with 
the operation and maintenance of the company-owned or leased tank car 
fleet, or its trucking operations, or its barge operations, tanker opera- 
tions, ete. There is usually a separate section set up to handle passenger 
and hotel reservations. There is an export-import section. There may 
be a section on transportation insurance matters and matters involving 
labeling, packaging and materials handling. In some instances district 
traffic offices are set up at strategic points and efficient Traffic staffs are 
set up at the plants. 
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The head of the Traffic Department is just like the executive head 
of any other company group. He must organize, deputize, and super- 
vise. He must plan and schedule the Traffic Department’s work, assign 
duties to its personnel, hire and train its employees, manage its finances, 
and determine the scope of its activities. 

A successful traffic administrator draws upon seasoned judgment 
in deciding upon the most efficient methods of transporting his com- 
pany’s materials and products. He must have the ability to undertake 
research into improved methods and means of lowering costs. He must 
weigh doing business with the common carrier against arranging con- 
tracts or leases for haulage, or perahps acquiring and performing the 
service with company-owned equipment. The good traffic administrator 
must be able to inform his management on broad traffic policy, keep 
them advised on significant transportation developments and changes 
and play a full part in fashioning required adjustments in the rate 
structure. He must appear, where necessary, before carrier rate and 
classification groups and before transportation tribunals such as the 
Interstate Commerce Commission and the State Transportation Com- 
missions. He must act, where necessary to shape the passage of legis- 
lation affecting transportation. He must be held high in the esteem of 
his associates in the transportation field—with carriers, industrial and 
government traffic people. He must be ready to assist on transportation 
matters involving the public or community welfare and to serve on 
transportation committees where required. 

Most industrial concerns have a Traffic Manager and a Traffic De- 
partment. Sometimes because of the complexity of present business 
practices there is an over-lapping of the functions of traffic, purchasing, 
sales, etc. To you in industry who have Traffic Departments, we ask 
that you fully utilize the many services that they are equipped to per- 
form for you. If you have a problem involving the movement or 
distribution of materials or products, consult your Traffic Department; 
consult them on matters of new plant location; on matters involving 
the more efficient operation of intraplant movements; on matters in- 
volving new sources of raw materials, new markets, warehousing, distri- 
bution and transportation costs. Consult them on matters involving 
exportations and importations; on matters of more efficient packaging, 
labeling and materials handling. These traffic men are equipped to do 
a complete job for you and it’s just costing you money unnecessarily, 
plus a lot of headaches, if you fail to utilize their services. 
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DUTIES OF UNDER SECRETARY OF COMMERCE FOR TRANSPORTATION DEFINED 


The notices appearing at 16 F. R. 8189, 16 F. R. 10041, 16 F. R. 
11974-5, and 17 F. R. 11353 are hereby revoked and the following sub- 
stituted therefor : 

1. Purpose. The purpose of this notice is to describe the duties 
and responsibilities of the Under Secretary of Commerce for Trans- 
portation. 

2. Authority. Section 301 of Reorganization Plan No. 21 of 1950, 
effective May 24, 1950, provides: 

There shall be in the Department of Commerce an additional office 
of Under Secretary with the title, ‘‘Under Secretary of Commerce for 
Transportation.’’ The Under Secretary of Commerce for Transporta- 
tion shall be appointed by the President, by and with the advice and 
consent of the Senate, shall receive compensation at the rate prescribed 
by law for Under Secretaries of Executive departments, and shall per- 
form such duties as the Secretary of Commerce shall prescribe. 

The duties and responsibilities of the Under Secretary of Commerce 
for Transportation described in this notice are assigned pursuant to the 
authority vested in the Secretary of Commerce by law, including author- 
ity under Reorganization Plans Nos. 5 and 21 of 1950. 

3. Duties and responsibilities. (a) The Under Secretary of Com- 
merce for Transportation shall : 

(1) Serve as the principal adviser to the Secretary on all policy 
matters concerning transportation within the Department and on all 
matters concerning the transportation policies of the Government; 

(2) Perform the functions and exercise the powers, authorities and 
diseretions vested in the Secretary of Commerce relating to transporta- 
tion, as delegated to the Under Secretary of Commerce for Transporta- 
tion by this or any other notice; and 

(3) Exercise direction and supervision of the Weather Bureau, 
Coast and Geodetic Survey, Inland Waterways Corporation, Bureau of 
Public Roads, Civil Aeronautics Administration, Maritime Administra- 
tion, and in so far as authorized by law the Federal Maritime Board, 
through their respective heads. 

(b) More specifically, but not by way of limitation, the Under 
Secretary of Commerce for Transportation shall: 

(1) Exercise general policy guidance over all transportation activi- 
ties in the Department and over all activities (whether relating to trans- 
portation or not) of the Weather Bureau, Coast and Geodetic Survey, 
Inland Waterways Corporation, Bureau of Public Roads, Civil Aeronau- 
ties Administration, Maritime Administration, and, insofar as authorized 
by law, the Federal Maritime Board; 

(2) Establish and maintain program consistency among the several 
primary organization units under his supervision, particularly with re- 
spect to transportation and related activities ; 

(3) Carry out those responsibilities vested in the Secretary of 
Commerce relating to coordination of the transportation programs and 
policies of the Government, and especially as related to the mobilization 
program ; and 
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(4) Initiate action before the transportation regulatory agencies 
when such action appears to be appropriate in order to effectuate overall 
transportation policies of the executive branch, and appear before regu- 
latory boards or commissions at his discretion to present his views when 
matters affecting overall transportation policies or programs of the 
executive branch are under consideration, in collaboration with the 
General Counsel as to the legal aspects. 

(c) The Under Secretary of Commerce for Transportation shall 
be the focal point within the Department for all interdepartmental co- 
ordination activities involving transportation matters and shall represeut 
the Department on the Air Coordinating Committee and the National 
Advisory Committee for Aeronautics. 

(4) Delegations of authority. All the Authority and program 
functions vested in the heads of the Weather Bureau, Coast and Geodetic 
Survey, Inland Waterways Corporation, Maritime Administration, Fed- 
eral Maritime Board, Bureau of Public Roads, and Civil Aeronautics 
Administration by Department Orders, including Department Order No. 
115 (15 F. R. 3195), ‘‘Temporary Delegations of Authority under Re- 
organization Plan No. 5 of 1950’’), are hereby made subject to the 
supervision and coordination of the Under Secretary of Commerce for 
Transportation on behalf of the Secretary to be exercised through the 
bureau heads. 

The Under Secretary of Commerce for Transportation shall perform 
the functions and exercise the powers, authority and discretion conferred 
on the Secretary of Commerce by Executive Orders 10161, 10200, 10219, 
as amended (and Office of Defense Mobilization (DPA) Delegation 1, 
as amended), and any further amendments or succeeding orders thereto, 
with respect to air transportation, and intercoastal, coastwise and over- 
seas shipping, including the use thereof. 

The Under Secretary of Commerce for Transportation also shall 
perform the functions and exercise the powers, authority and discretion 
vested directly in the Secretary of Commerce as a claimant under Office 
of Defense Mobilization (DPA) Order 1 of May 24, 1951 as amended, 
with respect to transportation programs, including related facilities, for 
which the Maritime Administration, the Bureau of Public Roads, the 
Civil Aeronautics Administration, and the Civil Aeronautics Board are 
responsible. 

The Under Secretary of Commerce for Transportation shall perform 
the functions with respect to authorizing construction schedules of 
owners, the making of allotments, the assignment of ratings, the process- 
ing of applications for adjustment or exception, and all other authority 
with reference to CMP Regulation No. 6, as amended, described in para- 
graph 1 of National Production Authority Delegation No. 14, as amended 
October 3, 1952, and exercise the powers, authority and discretion vested 
in the Seeretary of Commerce with reference to those functions as set 
forth in National Production Authority Delegation No. 14, as amended, 
but subject to all provisions and limitations of such authority contained 
in said delegation. 
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The Delegation made to the Under Secretary of Commerce for 
Transportation in 16 F. R. 11511 with respect to providing war risk 
insurance to meet the needs of air commerce (Pub. Law 47, 82nd Cong.) 
is continued. 

5. Organization of the Office of the Under Secretary of Commerce 
for Transportation. In addition to the immediate Office of the Under 
Secretary for Transportation and his Deputy, the Office of the Under 
Secretary of Commerce for Transportation consists of the Office of 
Transportation established under 15 F. R. 8739-8740, and the Defense 
Air Transportation Administration established by 16 F. R. 11511. There 
is hereby continued the Transportation Council established by 15 F. R. 
8739-8740, to serve in an advisory capacity to the Under Secretary of 
Commerce for Transportation. 

6. Effect on other notices. The notices appearing at 16 F. R. 2553, 
16 F. R. 6405, 16 F. R. 10042, and 16 F. R. 12911 are continued in effect 
until revoked or incorporated in future notices. 

This notice shall not be construed to affect any authorities delegated 
to officers of the Department empowering them to take administrative, 
security, or legal action, or the functions of the General Counsel. 

7. Effective date. This notice is effective February 13, 1953. 


[SEAL] Srnciarr WEEKS, 
Secretary of Commerce. 


[F. R. Doe. 53-1977; Filed, Mar. 3, 1953; 8:50 a. m.] 





U. S. COURT FOR DISTRICT OF COLUMBIA LIMITS PRACTICE TO BAR MEMBERS 


Out-of-City Laws Firms Chiefly Affected by Rule 


According to a news story which appeared in the Washington 
Evening Star of March 11, 1953, by William A. Millen, a new Federal 
Court rule adopted here constitutes a victory for Washington lawyers 
who have waged a long fight to curb what they call unfair competition. 

They say it will better protect the public in its dealing with the 
law and lawyers. 

In brief, the U. S. District Court for the District of Columbia is 
eracking down on lawyers who practice general law here without being 
admitted to its bar. 

The new rule adopted recently says no person who is not a member 
of the bar of the court shall engage in the general practice of law here. 
or represent himself as being authorized to do so. 


Agencies not Involved 


It does not apply to practice before other Federal courts or Execu- 
tive departments, Government boards, commissions or agencies. 

The District Court now can hold violators in contempt. The Com- 
mittee on Unauthorized Practice of the Law of the District Bar Asso- 
ciation will be a watchdog to see that the new provision is obeyed. 
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In addition, the Committee on Admissions and Grievances of the 
court will be on its toes to insure that the new rule is observed, accord. 
ing to its secretary, Gilbert L. Hall. 

Chief Judge Bolitha J. Laws, a former president of the Bar Asso- 
ciation, signed the rule after it was adopted by the court. He acted 
after a committee of lawyers laid the problem before him. 


Effect of Rule 


A leader in the long fight has been Richard L. Merrick, a director 
of the association. He said he drafted the proposed rule originally. 
Mr. Merrick saw this effect of its adoption: 

‘Law firms out of the city with offices here who have a great many 
names on their doors of attorneys who are not admitted to practice here 
will either have to take those names off, or procure admittance to District 
Court of the attorneys comprising their firms who are not already 
admitted. 

‘* Also, those individuals who come to the District and become ad- 
mitted to the U. S. Court of Appeals for the District of Columbia or 
the Supreme Court of the United States, and then open offices and put 
on their doors their names, indicating that they are engaged in the 
general practice of the law, will have to become admitted to the District 
Court or discontinue so holding themselves out. 

‘They might do that by indicating they are engaged in administra- 
tive departmental practice only. 


May Affect Listing 


** Also, in the classified section of the telephone directory, many of 
these attorneys from out of town who are not admitted to the District 
Court have their names listed under the heading of lawyers. It is my 
view that those classifications will have to be changed because they indi- 
cate to the general public that those attorneys are authorized to practic 
law generally.’’ 

Roger Robb, chairman of the Committee on the Unauthorized Prac- 
tice of Law, said his association has been trying for years to restrain 
lawyers who come here and practice although they are not members of 
the local bar and are not subject to the discipline of the local courts. 

He pointed out that if a Washington lawyer gets in trouble, he 
can be disbarred. 

‘*When a man comes here and wants to be a plumber or electrician, 
he has to take an examination,’’ Mr. Robb continued. ‘‘ But these law- 
yers are practicing here without taking any examination and without 
being tested by the court. 

‘*The effect of this new rule will be to curb these persons who have 
practiced law here without being licensed to do so.”’ 


Sees 100 Affected 


Mr. Robb estimated that between 75 and 100 lawyers are directly 
affected by the new rule, but other estimates run even higher. The chair- 
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man pointed out that Washington has probably the highest proportion 
of lawyers of any city in the Nation. He said the District is second or 
third in lawyers per capita, compared with the States. He said the 
telephone book lists some 3,400 lawyers. 

Preston C. King, Jr., president of the District Bar Association, said, 
however, there are probably 5,500 lawyers in the District. 

‘‘The rule is designed to prevent setting up general practice in the 
District, unless one is a member of the District Court bar. Primarily, 
it is for the protection of the public,’’ Mr. King said. ‘‘For unless a 
lawyer has been tested by examination or reciprocity through the bar 
of another State, the public is not protected as to his qualifications. 
There is no assurance he is qualified and knows what he is doing.”’ 





ENGLAND DESOCIALIZING ITS TRUCK INDUSTRY 


On February 16th the House of Commons voted to denationalize 
Britain’s trucking industry. The vote was 296 to 257, a Conservative 
Government majority of 39. 

The bill, which now goes to the House of Lords for formal approval 
before becoming law, is one of the main bills in the Churchill govern- 
ment’s program. The other, to denationalize the steel industry, is on 
its way through Parliament. 

The Socialist government under Clement Atlee brought Britain’s 
transport system under public ownership in 1947. Labor has said that 
when it returns to power it will again nationalize any road vehicles it 
requires to make a balanced public system. 

The state at present owns about 4,000 trucks, with stores, depots 
and local offices thruout the country—valued by a labor spokesman at 
some $250,000,000. All these vehicles—mostly long distance trucks-— 
will be put up for sale to private buyers. 

A levy on trucks weighing more than 214 tons—bringing in about 
$11,000,000 in the next two years—will be charged to compensate the 
British transport commission for any loss on the sale of the trucks it 
bought up in 1947. 





INLAND WATERWAYS CORPORATION TO BE SOLD 


On February 7th, according to a story which appeared in the New 
York Times for that day, Secretary of Commerce Sinclair Weeks has 
made the first move by the new Administration to ‘‘get government out 
of business’’ by offering to sell or lease barge lines of the Inland Water- 
ways Corporation. 

The corporation, an agency of the Department of Commerce, pro- 
vides barge service in the Mississippi-Missouri Valley and along the 
Warrior River in Alabama. Mr. Weeks said that it was the only such 
service in the areas that took less than barge-load shipments. 

The Secretary deelared that ‘‘some of the corporation’s activities 
are in direct competition with privately owned barge lines.’’ 
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Sees Savings to Taxpayer 


‘*Operations of the Federal barge line is the type of Federal activity 
which could be better performed by private enterprise,’’ he stated. 
‘‘This is an instance in which Government should get out of business 
with resultant savings to the taxpayer.’’ 

Congress has authorized sale or lease of the corporation. The 
authorization, however, provides that the purchaser or lessee agree to 
continue substantially the same service and, as a guarantee of this, to 
put up a bond or other insurance of performance. 

Another provision bars sale or lease to anyone or any company 
directly or indirectly connected with a railroad carrier. 

The corporation was established under a Republican Administra- 
tion in 1924 to ‘‘coordinate rail and water transportation”’ in the United 
States. It operates 270 barges and twenty-one tow boats and has about 
800 employees. 


Has Never Shown Profit 


The corporation receives no annual appropriation and has never 
operated at a profit. It came closest last year, when its receipts were 
about $10,500,000 and its deficit was $1,000,000. The deficits are made 
up from revolving and management funds bracketed with the corpora- 
tion in the Department of Commerce. 


The corporation operates barge lines between Minneapolis and New 
Orleans on the Mississippi River, Omaha and St. Louis on the Missouri 
River, Chicago and St. Louis on the Illinois River, New Orleans and 
Mobile on the Mississippi Sound and Mobile and Birmingham on the 
Warrior River. It also operates a switching railroad between Birming- 
ham and Ensley, Ala. 





Excerpts From The 66th Annual Report 


of the Interstate Commerce Commission 
TRANSPORTATION DURING THE YEAR 


The unusual complexity of conditions in transportation noted in 
our last two reports has not abated in the current year. In some 
respects the situation has worsened. Carriers and shippers have brought 
a great number of difficult problems to us. These problems have 
arisen in part from the many adjustments which business in general 
and transportation in particular have had to make to changing, and 
at times highly uncertain, business conditions and price dislocations, 
to varying and in some respects easing situations as to critical materials 
and their availability for the production of civilian goods, and to work 
stoppages in industry and in transportation. There also has been ever 
present concern over the ability of both industry and transportation 
to meet the Nation’s needs in the event of a major change in the inter- 
national situation. 

Changes in traffic, costs, and rates.—Ton-miles increased substan- 
tially in 1951 for each group of primary carriers. So far as available 
statistics indicate, the over-all picture is one of a smaller traffic volume 
in 1952. In the half year, tons of rail traffic originated were lower 
by 6.2-percent. The 2-month steel strike, which began in June, and 
other work stoppages were factors in this situation, as also in the volume 
of traffic reported by other carriers, except pipelines. The aforemen- 
tioned 6.2-percent decline in rail tons and a 5.1-percent reduction in 
rail ton-miles in the half year under the same period of 1951 may be 
compared with a decrease of 2.6-percent in total industrial production. 
There was a 16.2-percent further decline in less-than-carload traffic 
in the half year, as compared with a 2.3-percent decrease in the index 
of manufactures of durable goods and a 6.4-percent decline in the 
index of manufactures of nondurable goods. Tons of freight-forwarder 
traffic carried by railroads declined only 2.4-percent. 

Interagency competition.—In our last report we discussed at some 
length the forces which produce continued and great competitive thrusts 
among transportation agencies and the principles which guide us in 
passing on the issues which reach us for decision. We also referred 
to railroad criticisms of what is looked upon as an unduly restrictive 
policy in dealing with railroad applications to engage in motor-carrier 
service. Shippers have expressed an interest in greater use of motor 
vehicles as a means of improving less-than-carload service. 

During the year there has been continued and apparently more 
concerted discussion in railroad quarters of the desirability of giving 
railroads more freedom in dealing with what they designate as man- 
agerial questions, particularly in the adjustment of rates and in the 
use of motor transport facilities. It is obvious that a substantial change 
in congressional policy, particularly as it relates to intercarrier com- 
petition in its bearing on the public interests, is presented by this type 
of proposal, and that a more searching analysis of the possible advan- 
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tages and disadvantages, and of the implications of such a change, 
must be made than any which thus far have come to our attention. . 

Private carriers are a factor in both motor and water transportation. 
Current discussions of the problems they present deal for the most 
part with the private motor carrier. It has been characterized, on the 
one hand, as a competitive weapon in the hands of shippers and, on 
the other, as a competitive necessity when for-hire service is either not 
adequate to shippers’ needs or too costly for shippers to use. . . 

Taxes affecting transportation.—The special percentage tax on the 
transportation of property yielded $388,589,000 in the year ended 
June 30, 1952, the tax on the transportation of passengers $275,174,000 
and the tax on the transportation of oil by pipeline $26,881,000. The 
total, $690,644,000, was 7.3 percent higher than the collections in the 
preceding year. We have noted in earlier reports, and herein at page 
49 the adverse effects of this tax on carriers and shippers. 


TRAFFIC AND EARNINGS OF TRANSPORT AGENCIES 

For the 12 months ended June 30, 1952, the combined operating 
revenues of the eight groups of carriers subject to our jurisdiction 
totaled $16,919 million, which was 10.78 percent above the level at- 
tained in the calendar year 1950, as shown in the accompanying table. 
All except two of the eight groups showed increases, the largest increase 
being shown by the pipelines (oil) 20.95 percent, followed by the Pull- 
man Co. 20.64 percent, motor carriers of property 11.93 percent, steam 
railways 10.59 percent, motor carriers of passengers 8.78 percent, and 
the Railway Express Agency 4.18 percent. The two decreases were 
those of the electric railways 0.96 percent, and water lines 2.80 percent. 


Operating revenues 1 


12 months ended Year ended Year ended 
June 30, 1952 Dec. 31, 1951 Dec. 31, 1950 
Percentage Percentage 
change change 
Amount from Amount from Amount 
Class of carrier calendar calendar 
year 1950 year 1950 
Thousands Thousands Thousands 


Steam railways 2 $10,860,490 +410.59 $10,773,287 + 9.71 
Railway Express 








Agency 3 231,975 + 4.18 223,343 + 31 222,661 
Pullman Company 125,175 +20.64 118,392 +14.11 103,757 
Electric railways 77990 — % 81,205 + 3.13 78,742 
Water lines 4 320,312 — 280 329,555 + Ol 329,524 
Pipelines (oil) 534,148  +20.95 523,973 +18.65 441,627 
Motor carriers of 

passengers 585,979 + 878 578,100 + 7.32 538,668 
Motor carriers of 

property 4,182,758  +11.93 4,169,234 +11.56 3,737,052 
Grand total 16,918,827  +10.78 16,797,089 + 9.99 15,272,123 


1 Partly estimated. Some of the 1950 figures given in the 65th annual report 
have been revised 

2 Includes switching and terminal companies. 

8 After deducting payments to others for e - ap privileges. 

4Includes only revenue from domestic traffic of carriers subject to the juris- 
diction of the Interstate Commerce Commission. 
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RAILROAD PASSENGER FARES 


No general increases in basic passenger fares on a national or 
regional scale have been authorized during the past year. A number 
of the western railroads, operating principally in southwestern and 
Pacific coast territory, are seeking a 10-percent increase in such fares 
similar to that previously authorized for railroads in the South, but 
this proceeding, No. 31050, is still pending. 


THE PASSENGER-TRAIN DEFICIT 


During the calendar year 1951, the class I railroads failed to cover 
the operating expenses, rents, and taxes assigned and apportioned to 
the passenger service under our prescribed rules by approximately 
$680 million. This is the situation after the increases which were 
granted for the transportation of mail had been in effect for a full 
year. The figure reflects 1951 operations, and does not include mail 
revenue applicable to prior years. 

This passenger deficit constitutes a burden which falls almost 
entirely on the carload freight traffic. The total revenues from freight 
service in the year 1951 amounted to $8,933 million. If the passenger- 
service revenues had been equal to the passenger-service costs, which 
assumes that the deficit is entirely eliminated, the carriers could have 
reduced their freight charges for all freight services by about 7 percent 
($680 million divided by $8,933 million) without affecting their 1951 
net railway operating income from the combined freight and passenger 
services. 


INCREASED FREIGHT RATES, 1951-52 


On March 12, 1951, in Ex Parte No. 175, Increased Freight Rates, 
1951, 280 I. C. C. 179, we authorized ‘‘interim’’ increases in rates then 
in effect or published, by varying percentages, averaging about 2.4 
percent on a Nation-wide basis, which became effective April 4, 1951, 
generally. This authorization was superseded by our decision of August 
2, 1951, in 281 I. C. C. 557, which enlarged the 2.4 percent over-all 
increase to average about 6.6 percent. These increases became effective 
on August 28, 1951, generally. On October 19, 1951, the railroads filed 
a petition for further hearing, reargument, and reconsideration of the 
decision of August 2, 1951, asking that we grant the increase of 15 
percent (with certain limitations and exceptions), which had been 
sought in an amended petition of March 28, 1951. Further hearings 
were held, and oral argument was concluded on February 29, 1952. 

Additional increases in freight rates and charges averaging about 
6.8 percent over rates currently in effect were authorized by us on 
April 11, 1952, in 284 I. C. C. 589. The increases, which were applied 
to freight charges in the form of surcharges, became effective on May 
2, 1952, except with respect to grain and its products, and flaxseed, 
which became effective on May 17, 1952. 
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TIME LAG IN RATE-INCREASE CASES 


During the past session of Congress there was introduced in the 
Senate a bill, S. 2518, which had for its purpose an amendment of 
the Interstate Commerce Act so as to give the railroads a free hand 
in establishing general increases in their rates and charges. In sub- 
stance, the bill provided that any appropriate group of railroads, 
whenever an actual or prospective increase in operating costs leads 
them to believe that their revenues during the ensuing 12 months 
would be inadequate within the meaning of section 15a of the act, may 
make a general increase in their rates by filing amended tariffs on 30 
days’ notice. 

If enacted, the bill would have permitted the carriers to be the 
judges as to how large an increase they needed, and the Commission 
could not have interfered with their determination and action. The 
underlying feeling on the part of the carriers in sponsoring such a bill 
evidently was that there has been too great a lapse in time between 
the filing of their applications for such increases and the action of the 
Commission thereon and that the increases granted by the Commission 
have been insufficient. . . . 

Considering the magnitude of these proceedings, the substantial 
sums involved, and the fact that they affect the interests of shippers 
of practically every commodity moving by rail throughout the country, 
it is apparent from this table [here omitted] that much time is necessar- 
ily consumed. In instances where it appeared from preliminary hear- 
ings that the carriers were in need of immediate relief, it was granted 
in the form of a temporary interim increase even before full hearings 
could be had. The amount of the increase authorized in each instance 
was, of course, based on the record as made in the proceedings and 
based on our best judgment of the needs of the carriers. 


FREIGHT RATES AND FEDERAL INCOME TAXES 


One of the serious results of the sharp increases in railroad material 
and labor costs in recent years is the rising burden of transportation 
costs to shippers, or consignees where goods are sold f. o. b. origin 
point. For the sake of simplicity, however, the term ‘‘shipper’’ is 
used in this section as a collective designation for all parties initially 
paying the freight charges, regardless of whether they are shippers or 
consignees, 

Because of their large and successive increases in these costs, the 
rail carriers have repeatedly petitioned us for general increases in 
freight rates, and we have authorized several such advances. Even 
if the percentage rise involved in such general rate increases could be 
restricted to the bare amounts necessary to make whole the carriers 
for increased labor and material costs, they would still represent a 
very large increase in the charges paid by shippers. In all general 
rate-increase cases, however, we must, under the statute as we con- 
strue it, give consideration also to the effect of such increases on the 
income of the railroads and on Federal income and excess-profits taxes 
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in connection therewith, which are considered together as ‘‘ Federal 
income taxes’’ in this discussion. In recent years Federal income 
taxes have also shown sharp increases. 

It may also be noted that the Federal transportation taxes on freight 
and passenger services originally imposed as a wartime measure have 
so far been retained as a part of the tax system. These latter taxes, 
which are paid by the shippers and travelers and not by the carriers, 
represent an additional further burden to the users of rail and other 
transportation. Obviously, the burden of such taxes increases when 
higher transportation rates are authorized. 


Is it in the best interests of the general public, and is it possible 
for the Nation’s economy to sustain a rate level which in all respects 
will comply with the requirements of the law when about half of any 
general increase which may be justified must be diverted to Federal 
income taxes? These are important and difficult questions which 
require careful consideration in connection with the incidence and 
shifting of the burden either of freight rates or of income taxes. The 
excise tax on transportation accentuates such difficulties. Somewhat 
similar considerations also are applicable to the taxes of other agencies 
of transport, as well as the railroads. 


SMALL SHIPMENTS 


In recent years the problems associated with the transportation of 
small shipments have become among the most troublesome and diffi- 
cult of those with which the transport agencies and the Commission 
have to deal. From the standpoint of cost of service, a small ship- 
ment has always presented a special problem. This problem, so far 
as rates and charges are concerned, derives primarily from .cost differ- 
ences which lie principally in the terminal services. In large part, 
this situation is due to the fact that much of the cost of picking up, 
handling, and delivering a small shipment is independent of the weight 
of the shipment. Certain elements of the pickup and delivery cost, 
and a substantial part of the general office and terminal clerical cost, 
being independent of the weight of the shipment, are, therefore, sev- 
eral times as great, per 100 pounds, for a 100-pound shipment as for a 
1,000-pound shipment. In addition to these differences in the nature 
of the pickup and delivery and clerical costs, small shipments require 
platform handling to a greater degree than shipments of larger size; 
i. e., the smaller the shipment the less opportunity to avoid platform 
handling at origin, and at intermediate, interchange, and destination 
points. 


The solution of the small-shipment problem in its broadest aspects 
is not easy to find. The ultimate solution may, in fact, depend upon 
a better standardization and more streamlining of the basic trans- 
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portation services. The fact that the contract between the express 
company and railroads will expire in February 1954 may influence the 
course of events with respect to the transportation of small shipments. 


AGREEMENTS BETWEEN OR AMONG CARRIERS 


In prior annual reports, beginning with 1948, we discussed the 
provisions of section 5a of the act, commonly known as the Reed- 
Bulwinkle law, and in the report for last year we summarized the 
applications filed and determined as of the end of the reporting year. 
During the current year five applications were filed, all by groups of 
motor carriers. A total of 41 applications has been filed, of which 
21 have been disposed of and 20 are pending. Several of these are 
being held for consideration along with others presenting similar issues 
but which are not yet finally submitted for determination. With 
but few exceptions, the pending applications relate to motor-carrier 
agreements. Of the railroad agreements submitted for approval only 
one remains to be determined. 


SAFETY WORK AND ACCIDENTS 
Railroad 


The number of persons killed and injured in accidents involving 
train operation (train and train service accidents) in 1951 totaled 
3,207 killed and 22,607 injured, as compared with 3,257 killed and 
21,769 injured in 1950. 


Motor 


The great expansion of motor-vehicle use in recent years has in- 
creased traffic hazards, with a consequent increase in the number of 
accidents involving vehicles of motor carriers. . 

Reflecting the increased hazards resulting from this expanded use 
of highway facilities, motor carriers reported 32,526 accidents in 1951, 
an increase of 26 percent over the total of 25,889 in 1950. The number 
of persons killed was 1,986, an increase of 14 percent over the total of 
1,735 killed in 1950. 


TRANSPORTATION OF EXPLOSIVES BY MOTOR 


In recent years there has been rapid expansion in the transportation 
of explosives by motor vehicles, adding emphasis to the importance 
of our promulgating the best provisions possible to insure safety in 
such transportation. ... There are no reliable data as to the proportion 
of explosives transported by motor vehicles. We have been informed 
by the Institute of Makers of Explosives that commercial shipments 
moving from manufacturing plants by truck now constitute as much 
as 80 percent of the total production for commercial use of some manu- 
facturers. A portion of its membership has estimated that such truck 
shipments showed a 10-percent increase in 1951 over 1950. 
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ADMISSIONS TO PRACTICE 


There were 903 applicants admitted to practice during the year 
which ended October 15, 1952. Of this number, 509 or 56.4 percent, 
were members of the bar of the highest court of their respective States. 
The remaining 394, or 43.6 percent, were nonlawyers who were ad- 
mitted upon successful completion of the written examinations which 
we conduct twice each year. 

Continuing the upward trend of recent years, both in the number 
taking the examinations and in the percentage who are successful, 
485 nonlawyers took the written examination during the past year, 
of which number, 385, or 79.4 percent, passed. 

The total number of persons admitted to practice since our bar 
was established on September 1, 1929, is 21,569. Of these, 15,150, 
or 70 percent, were admitted as attorneys, while 6,419, or 30 percent 
have been admitted as nonlawyers. 


HEARING-EXAMINER LITIGATION 


In our Sixty-fifth Annual Report, 1951, at page 52, we discussed 
the applicability and importance of the Riss case, 341 U. S. 907, holding 
that all cases under section 207 of part II of the Interstate Commerce 
Act should be heard by hearing examiners appointed pursuant to the 
provisions of section 11 of the Administrative Procedure Act. Since 
the date of the Supreme Court’s decision in the Riss case, April 16, 
1951, all proceedings under section 207 have been heard by hearing 
examiners appointed under the Administrative Procedure Act, but, as 
referred to in the last annual report, the Commission is considerably 
concerned with the status of approximately 5,000 proceedings heard 
after the enactment of the Administrative Procedure Act and prior to 
the decision of the Supreme Court in the Riss case, which had not 
been heard by examiners appointed under section 11... . 


Another aspect of the hearing-examiner problem and its effect upon 
the work of the Commission has arisen since the last annual report. 
The Federal Trial Examiners Conference, an organization composed 
of hearing examiners in many of the agencies of the Government, 
brought a suit in the United States District Court for the District of 
Columbia to set aside certain regulations promulgated by the Civil 
Service Commission with respect to salary grades of hearing examiners, 
their promotions, their removal for good cause, and the assignment to 
such hearing examiners of cases in rotation so far as practicable. The 
United States District Court for the District of Columbia, in a decision 
reported in 104 Fed. Supp. 734, sustained many of the contentions of 
the Federal Trial Examiners Conference, and the judgment of the 
district court was affirmed by the Court of Appeals for the District of 
Columbia by a divided vote on July 16, 1952. Since that time the 
Solicitor General has petitioned the Supreme Court for a writ of 
certiorari to review the decision of the Court of Appeals. On October 
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20, 1952, the Supreme Court granted the writ, and when its decision 
is forthcoming additional clarification of this problem is anticipated. 

The matter is of particular importance to the Commission because 
at present we have hearing examiners in grades GS-11 to GS-15, with 
salaries ranging from approximately $5,940 per annum to $11,800 per 
annum. The decisions of the lower courts hold that all hearing exami- 
ners in a particular agency must be in the same grade, and in view of 
the fact that we have 115 hearing examiners, nearly 50 percent of the 
total of hearing examiners in all agencies of the Government, it is ap- 
parent that the decision may require increased appropriations for the 
Commission should the Civil Service Commission ultimately decide, if 
the court decision stands, that all hearing examiners in this agency 
must be in one of the top grades. 

In the past, we have endeavored to separate the simple, moderately 
difficult, and extremely difficult cases in assigning them to examiners 
based upon the amount of experience such examiners have had in con- 
ducting hearings, and also based upon the subject matter of the pro- 
ceeding. For example, a railroad reorganization case would be assigned 
to an examiner specializing in that subject, and if we are required to 
assign cases by rotation as held by the lower courts, we would be unable 
to continue this practice in the future. The result, we think, would be 
one not intended by Congress in enacting the Administrative Procedure 
Act, but in any event, we await the action of the Supreme Court in the 
Federal Trial Examiners Conference case.* 


In the past, we have endeavored to separate the simple, moderately 
difficult, and extremely difficult cases in assigning them to examiners 
based upon the amount of experience such examiners have had in 
conducting hearings, and also based upon the subject matter of the 
proceeding. For example, a railroad reorganization case would be 
assigned to an examiner specializing in that subject, and if we are 
required to assign cases by rotation as held by the lower courts, we 
would be unable to continue this practice in the future. The result, 
we think, would be one not intended by Congress in enacting the 
Administrative Procedure Act, but in any event, we await the action 
of the Supreme Court in the Federal Trial Examiners Conference case. 


MANAGEMENT IMPROVEMENT WITHIN THE COMMISSION 


During the past year, the Commission has continued to improve its 
management by (1) seeking and installing improved methods of doing 
work and organizing itself, (2) the elimination of operations considered 
unessential, (3) setting priorities on work to be done in the light of 
budgetary restrictions and in accordance with accumulating workloads 
and shifting workload emphases, (4) making adjustments in functional 


*See Recent Court Decisions in this issue of the Journal for the Supreme 
Court’s decision. 
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assignments, and (5) scrutinizing with great care the proposed ex- 
penditure of funds in the sense that each request for expenditure was 
an opportunity to decide whether an improvement in management, 
organization, procedure, methods, etc., would solve the problem without 
the expenditure of funds from inadequate appropriations. 


SURVEY OF THE COMMISSION’S ORGANIZATIONAL STRUCTURE 


On June 26, 1952, the Senate of the United States passed a resolu- 
tion (S. Res. 332) authorizing the Committee on Interstate and Foreign 
Commerce, or a duly authorized subcommittee thereof, to make an 
investigation and study of the organization and operations of the 
Interstate Commerce Commission below the Commission level for the 
purpose of determining what changes should be made in order to 
promote maximum efficiency in such organization and operations. The 
Committee was directed to report its findings, together with its recom- 
mendations for legislation if deemed advisable, to the Senate not later 
than January 31, 1953. After analyzing bids for this work, the Com- 
mittee awarded the contract for making this survey to the Wolf 
Management Engineering Co., of Chicago. 

This company promptly undertook the task of making the survey. 
Its representatives met with the Commissioners on July 31, 1952, and 
received assurance of full and complete cooperation from the Commis- 
sion and its staff. 

It is to be hoped that this survey will result in constructive recom- 
mendations for further improvement in the efficiency of the Commis- 
sion’s operations. 


EFFECT OF REDUCED APPROPRIATIONS 
2 * ° 


Although the Congress has repeatedly expanded the functions of the 
Commission, it has steadily reduced the Commission’s staff through 
inadequate appropriations. The net result has been an impairment 
of efficient administration, a growing inability to perform the functions 
and duties required by the Interstate Commerce Act and related acts, 
and a weakening of the Commission’s ability to carry out the regula- 
tory and judicial authority delegated to it by the Congress. 


LEGISLATIVE RECOMMENDATIONS 


1. Proposed Amendments to the Interstate Commerce Act, 
as Amended 


1. We recommend that section 1 (15) be amended so as to authorize 
the Commission thereunder to determine the compensation to be paid 
and other terms of any contract, agreement, or arrangement for the use 
of any locomotive, car, or other vehicle not owned by the carrier using 
it (and whether or not owned by another carrier). 

2. We recommend that section 15 (13) be amended so as to prohibit 
the payment of allowances to shippers for performance of their spotting 
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service at industrial plants except by and with our approval in each 
individual instance. 

3. We recommend that section 20 (6) be amended to make it 
applicable to persons who furnish locomotives to carriers subject to 
part I of the act. 

4. We recommend that section 20a (2), requiring authorization by 
the Commission of the issuance of securities by certain common carriers 
and other corporations, be amended by including any contract for the 
purchase or lease of equipment not to be fully performed within 1 year 
from the date of the contract. 

5. We recommend that section 20a (12) be amended to permit more 
extensive use of competitive bidding in the marketing of securities. 

6. We recommend that section 20b be amended so as to permit 
controlled or controlling stockholders of a railroad corporation which 
is undergoing voluntary modification or alteration under that section 
to register their assent to such modification or alteration, subject to 
the power of the Commission to increase the prescribed percentage of 
assents required in such classes for approval of a proposed plan as it 
may deem just and reasonable in the light of circumstances presented 
in the particular case. We also recommend certain minor amendments 
to paragraphs (2) and (3) of section 20b described in the section of 
this report entitled ‘‘Voluntary Reorganizations,’’ page 40. 

7. We recommend that section 22 be amended so as to enable the 
United States and the carriers to bargain as to rates on a firm and 
dependable basis. 

8. We recommend that section 25 be amended by making it also 
applicable to telegraph, telephone, radio, inductive, or other wayside 
or train communication systems intended to promote safety of railroad 
operation. 

9. We recommend that part III of the act be amended by adding 
after section 312 a new section (312a) containing provisions for revoca- 
tion of water-carrier certificates or permits. 

10. We recommend that section 402 (b) (2) be amended to termi- 
nate the exemption of freight forwarders of used household goods. 

11. We recommend that section 402 (c) be amended to make the 
exemption of shippers’ associations and shippers’ agents revocable 
by this Commission where it is found that the operation under con- 
sideration is not that of a bona fide association or agent as. defined 
in that section. 

12. We recommend that section 410 be amended to require the 
obtaining of a certificate of public convenience and necessity as a 
prerequisite to engaging in service as a freight forwarder. 

13. We recommend that section 411 be amended to provide for 
the regulation of consolidations, mergers, and acquisitions of control 
of freight forwarders. 

14. We recommend amendments adding new provisions which 
would make common carriers by motor vehicle and by water and 
freight forwarders liable for the payment of damages in reparation 
awards to persons injured by them through violations of the act. 
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15. We recommend that the Commission be given emergency 
powers with respect to service by motor carriers and water carriers 
such as it now has with respect to car service by rail carriers. 


ll. Other Recommendations 


16. We recommend that the Congress amend the Standard Time 
Act so as fully to occupy the legislative field respecting standards of 
time to be observed throughout the Nation. 

17. We recommend that the Administrative Procedure Act be 
amended for the purpose of validating certain motor-carrier applica- 
tion proceedings before the Commission possibly without compliance 
with the hearing-examiner provisions of sections 5, 7, 8 and 11 of 
that act, as provided in H. R. 5045 (82d Cong., 2d sess.), which was 
passed by the House of Representatives on March 31, 1952. 

18. We recommend that the Transportation of Explosives Act 
(62 Stat. L. 738-739) be amended to include specifically radioactive 
materials and to make contract carriers and private carriers engaged 
in interstate or foreign commerce subject to its provisions. 








The Regulatory Lag in the I. C. C. 


By Auuan P. MatTrHEew 
San Francisco, California 


The subject for discussion at this time has been phrased in con- 
ventional parlance as ‘‘the regulatory lag.’’ In more informative terms 
it may be stated as ‘‘The time required in securing increases in public 
utility rates in order to meet major increases in operating expenses.”’ 
The task which confronts us is to appraise the problem realistically, to 
recognize its ominous portents, and thereupon to suggest means for 
relief. If adequate remedial action should appear to be difficult of 
attainment we may at least propose measures by way of alleviation. 


Appraisal of the Problem 


It is not easy to present this problem in general terms. Compre- 
hensive and informative treatment would require review of general rate 
proceedings before the Interstate Commerce Commission and other Fed- 
eral rate regulating tribunals and cases of cognate character before the 
several state public utility commissions. It would be necessary to con- 
sider cases involving the rates of carriers by rail, highway, water, and 
air, and cases dealing with rates of the entire gamut of public utilities. 
Time limitations preclude any such extended effort. In order to keep 
this inquiry within practical bounds the case treatment must be illus- 
trative merely and the treacheries of generalization must be avoided. 
General railroad rate increase cases before the Interstate Commerce 
Commission, and related cases before state commissions, are believed to 
be pertinent and instructive. These have their fellows throughout the 
broad public utility field, and the narrow scope of case inquiry need 
not give rise to misleading inferences or erroneous conclusions. Such 
will not be intended in any event. 


General Rate Increase Proceedings Before 
Interstate Commerce Commission 


The Interstate Commerce Commission has found it necessary to 
allow no less than twelve general increases in railroad rates since the 
cessation of hostilities in World War II. The commission has said that 
‘*The successive proceedings ‘have grown out of the effort to keep rates 
on an adequate basis in a time of increasing inflationary tendencies.’ ”’ 
The quoted words are from the commission’s public announcement of 
April 14, 1952, issued concurrently with the release of its report on 
second further hearing in Ex Parte No. 175, Increased Freight Rates, 
1951, 284 I. C. C. 589 (Traffic World of April 19, 1952, page 18). 





Editor's Note: Reprinted by permission of Public Utilities Reports, Inc., from 
Public Utilities Fortnightly, October 23, 1952. Address before Public Utilities Law 
Section of A. B. A. at San Francisco, September 15, 16, 1952. Mr. Matthew was 
formerly President of the Association of Interstate Commerce Commission Prac- 
titioners. He is a member of the California Bar. 


RZ... 








ms Ff ew 


—_ hm am ai ee er ee nah a’ a Ut Oe ae CU CU CO 


=» SS ES OS 








MARCH, 1953 503 





The Interstate Commerce Act does not require in express terms 
that petitions be filed by the carriers for authority to establish increased 
rates. The carriers have the right to publish and file tariffs accomplish- 
ing such rate increases, subject to the commission’s power of suspension 
and investigation. The burden of justification is upon the carriers. As 
a practical matter, however, particularly by reason of a mass of un- 
expired orders prescribing rates, the carriers must proceed by way of 
petition. Without relief from these outstanding orders increased rates 
could not be published and filed. Of necessity, also, these petitions are 
industry-wide in character, commonly reflecting industry-wide increases 
in transportation costs. To a preponderant extent wage increases re- 
sulting from awards of arbitration and emergency boards under the 
Railway Labor Act have afforded occasion for advances in the rate struc- 
ture. Such wage increases have frequently been retroactive in appli- 
cation and have produced increases in operating costs to the extent of 
several hundred millions of dollars annually. 

It would be unfair to minimize the burden cast upon the Interstate 
Commerce Commission by such proceedings. They represent but one 
chapter in the work of a heavily overburdened commission and it is 
clear that the commission recognizes that this is a chapter of prime im- 
portance and that it must put forth earnest efforts to discharge its 
responsibilities under the law. Action is not taken in pro forma fashion. 
Hearings are held. The carriers must justify the proposed rate increases 
and representatives of the shippers and of the public generally are afford- 
ed opportunity to be heard. Time is required not only for hearings, and 
commonly for briefing and oral argument, but the commission must have 
opportunity for deliberation and for arriving at properly advised con- 
clusions. These proceedings are commonly styled revenue rate cases in 
contradistinction to what may be termed conventional rate cases in that 
the main objective is to determine the carriers’ revenue needs and to 
permit such general advances in the rate structure as will safeguard 
the economic soundness of the carrier industry. However, the commis- 
sion has often found it necessary to authorize advances in varying 
measure for different segments of the rate structure as well as for 
different areas, and to provide, by way of exception or otherwise, for 
the whole or partial exemption of particular commodities or movements. 
All of this is well understood and requires mention only in recognition 
of the scope and difficulty of the commission’s problems. 

At this juncture we may address ourselves to illustrative cases. 

Early in April, 1946, two arbitration boards, constituted under the 
provisions of the Railway Labor Act, made awards for wage increase 
of 16 cents per hour for many classes of railway employees, retroactive 
to January 1, 1946. At approximately the same time a presidential 
emergency board made a report recommending a similar wage increase 
for other classes of railway employees. It was estimated that these wage 
increases would add more than $600,000,000 annually to railroad oper- 
ating expenses and that, in conjunction with increased costs for material 
and supplies, the aggregate increase in railroad expenses for 1946 would 
approximate $800,000,000. On April 15, 1946, the rail carriers petitioned 
the Interstate Commerce Commission for a general increase in rates of 








504 1. C. C. PRACTITIONERS’ JOURNAL 





approximately 24 per cent. After preliminary hearings the commission 
entered an interim order on June 20, 1946, authorizing an average rate 
increase of approximately 614 per cent, to be effective on July 1, 1946. 
After further hearings the commission made its final order on Decem- 
ber 5, 1946, authorizing a general rate increase of about 17.6 per cent, 
effective on January 1, 1947. (Ex Parte No. 162—Increased Railway 
Rates, Fares, and Charges, 1946, 266 I. C. C. 537). Thus a period of 
two and one-half months elapsed between the filing of the petition and 
the effective date of the nominal rate increase initially authorized, while 
eight and one-half months passed before the full measure of the needed 
rate relief could be realized. This was the period of the regulatory lag. 
In the meantime the impact of increased costs had been borne by the 
carriers, and had in fact been borne for a full year as far as the in- 
creased wages were concerned. 

In the most recent general rate increase proceeding before the In- 
terstate Commerce Commission (Ex Parte No. 175, Increased Freight 
Rates, 1951), the carriers filed their petition on January 16, 1951, asking 
a general rate increase of 5.9 per cent. On March 12, 1951, the com- 
mission authorized an interim rate increase of 2.4 per cent. On March 
28, 1951, the rail carriers filed a supplemental and amended petition 
seeking authority to increase freight rates and charges by 14.8 per cent, 
with certain exceptions. On August 2, 1951, the commission authorized 
increases of 9 per cent within eastern territory and 6 per cent elsewhere, 
with certain exceptions. On October 19, 1951, the rail carriers peti- 
tioned for reconsideration, seeking the full increase which had been asked 
on March 28, 1951. On April 11, 1952, the commission made its order 
authorizing the full amount of the increase sought, with certain limita- 
tions and exceptions. 

The period of the regulatory lag in this instance cannot justly be 
attributed in its entirety to the commission’s procedure, but it must 
nevertheless be recorded that the ‘‘lag’’ from the filing of the carriers’ 
supplemental and amended petition for an increase of 15 per cent in 
rates until the issuance of the commission’s final order, was more than 
a year. 

In other instances the elapsed time between the filing of the peti- 
tion and the effective date of the authorized rates was less, and justice 
to the commission requires that this be recognized. It must also be 
borne in mind that in certain instances, including Ex Parte 175, the 
commission found it appropriate to authorize interim rate increases 
which afforded the carriers some measure of relief. 

The original appendix to these remarks contained a copy of a tabu- 
lation furnished by the Interstate Commerce Commission to the Senate 
Committee on Interstate and Foreign Commerce with a report dated 
April 9, 1952, summarizing the general rate increase petitions and deci- 
sions since World War II. When the procedures in these several cases 
have been reviewed as a whole it is clear that the railroad industry has 
been under the necessity of furnishing its vital public service throughout 
extended periods at rates which were later determined to have been 
gravely inadequate. 
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The cumulative effect of this inadequacy of revenue throughout 
periods which in the aggregate are extensive must be obvious. It has 
been estimated on the part of the rail carriers that if the commission 
had permitted the full general rate increases sought by the carriers to 
become effective thirty days after the petitions were filed, and if only 
84 per cent of such increases had been realized, net railway operating 
income in the 5-year period 1946-1950 would have exceeded the actual by 
$1,949,000,000, or $390,000,000 per year. 

It has been further estimated that if the increases ultimately 
authorized by the commission had been made effective thirty days after 
the filing of the petitions, and 84 per cent of such authorized increases 
had been realized, net railway operating income in the 5-year period 
would have been greater than the actual by $601,000,000 or $120,000,000 
per year. Thus needed revenues have been withheld in hundreds of 
millions of dollars. These revenues have been lost irretrievably since 
rate increases cannot take effect retroactively in common with the habit 
of wage increases. 


State Regulation 


In dealing with the regulatory lag at the state level the treatment 
must again be illustrative and, indeed, selective in character. There 
are marked differences in the public utility statutes of the several states 
and there have been material differences as well in the practices of the 
various commissions in proceedings involving increases in rates. The 
entire field cannot be encompassed in brief survey and this means that 
a proper general appraisal cannot be made. Our problem is the regu- 
latory lag and we must consider it where it is found to exist. 

It is a pleasant duty to record that a number of the state regulatory 
commissions have acted with commendable promptness, and in realistic 
fashion, in ruling upon requests by the rail carriers for relief from in- 
adequate rates. The requested increases in state rates have commonly 
corresponded with the increases requested in interstate rates, and state 
action has taken place either concurrently with or shortly after action 
by the Interstate Commerce Commission and in desirable conformity 
therewith. It must be reported, however, that a disconcerting number 
of the state commissions have exhibited reluctance in authorizing general 
railroad rate increases, being frankly unwilling to follow the lead of the 
Interstate Commerce Commission, and no less unwilling to recognize the 
carriers’ need. Bearing in mind that these are revenue rate cases, it 
seems inherently unjust to exempt the intrastate shippers of particular 
states from their share of the burdens which should be borne by the 
shippers of the country as a whole in order to provide the revenues 
required for the maintenance of sound and adequate and continually 
improving transportation services. In dealing with these revenue rate 
eases the entire rate structure of the country should be the criterion and 
it would seem reasonable and appropriate that the lead of the Interstate 
Commerce Commission should be accepted by the several states, subject 
to their reserved powers to correct any resulting injustice. 











1. C. C. PRACTITIONERS’ JOURNAL 





The public utilities commission in one of the states refused to 
authorize any increase in intrastate rates or fares in common with in- 
creases in interstate rates and fares authorized by the order of the 
Interstate Commerce Commission in Ex Parte No. 162, and notwith- 
standing that such increases were permitted in most of the states. The 
carriers were finally under the necessity of pursuing the extreme course 
of filing a § 13 petition with the Interstate Commerce Commission with 
a view to obtaining an order requiring rate increases in the particular 
state.1 Not only was there great delay on the part of the state commis- 
sion in affording hearing upon the carriers’ petition and further delay 
in making an adverse ruling, but there was additional delay entailed by 
the § 13 proceeding. Eventually the § 13 order was made requiring 
the increases in state rates and fares but they could not take effect until 
two years and eight months after the interstate increases had become 
effective. 

This is an exceptional case, and of an extreme character, but it 
exemplifies what has taken place and what may be expected to recur in 
the absence of cordial co-operation on the part of the state commissions 
with the Interstate Commerce Commission in meeting the revenue needs 
of the rail carriers. Additional § 13 cases are pending and doubtless 
more are in prospect. 

In a disturbing number of cases the authorizing orders of the state 
commissions have not only been made after appreciable delay but have 
been attended with numerous exceptions. Such delays and exceptions 
are to be deprecated. Doubtless there may have been justification in 
some instances but these delays make their contribution to the regulatory 
lag and it would seem that exceptions could preferably be made follow- 
ing general authorization, in pursuance of what have heretofore been 
termed the reserved powers of the state. 

Passing from rail revenue rate cases to public utility cases generally, 
it is again an agreeable duty to state that apparently an increasing 
number of state commissions have been alert to recognize the need of 
sustained and adequate earning power. Upon a proper showing on the 
part of the utility, and frequently in brief and in somewhat informal 
proceedings, the requested rate advance has been promptly authorized. 
In many instances the increased rates have become effective upon short 
notice. Thus the period of the regulatory lag has been reduced well- 
nigh to the vanishing point. Such expedition in the administrative 
process is gratifying and surely it is not hostile to public interest, par- 
ticularly in view of the continuing power of the state commission to 
remedy injustice and correct error in any form. 


1Section 13 of Part I of the Interstate Commerce Act contains provisions 
authorizing the commission, upon petition of the carriers, to determine, through 
hearing and investigation, whether rates made or imposed by authority of any 
state cause undue or unreasonable advantage, preference, or prejudice between intra- 
state commerce on the one hand and interstate or foreign commerce on the other 
hand, or any undue, unreasonable, or unjust discrimination against interstate or 
foreign commerce. Upon so finding the commission is empowered to prescribe 
rates which, in its judgment, will remove such advantage, preference, prejudice, or 
discrimination. The requirements of proof are exacting and expedited procedure 
has not commonly been experienced. 
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It must be stated, however, that there have been many cases in 
which the refusal or delay of the state commission to permit increases 
in public utility rates has worked substantial injustice. One case has 
been noted in which a highway carrier filed with the state public utility 
commission a tariff increasing its rates in order to meet substantial in- 
creases in operating costs. This tariff was suspended by the commission 
pending investigation and hearing. Despite publicity given to the hear- 
ing, no public protest against the proposed increases was registered. 
After extensive hearings the commission made its order approving the 
suspended tariff and permitting the increased rates to become effective 
upon one day’s notice. This order was made nearly eight months after 
the filing and suspension of the tariff and throughout this entire period 
the utility was under the necessity of providing service at inadequate 
rates. Additional cases, substantially in parallel, and some even more 
aggravated in character, could readily be instanced. 

In another case a public utility undertook to advance its rates by 
filing its schedule of increased rates with a state commission. Hearings 
were held and, some eleven months after the filing of the schedule, an 
order disallowing the increases was made. Pursuant to the applicable 
statute the utility brought a suit in equity in the supreme court of the 
state seeking relief against the commission’s order, and in due course a 
decree was entered requiring the commission to authorize certain in- 
creases in rates. The final decision of the court issued approximately 
two years and ten months after the filing of the schedule of increased 
rates with the commission. Thus the lag in the administrative proceed- 
ing was for eleven months and the entire lag in the rate-making process 
was for a much greater period. This case does not stand alone, and 
doubtless there will be recurrences, but we may hope that they will be 
infrequent. The essential supremacy of the administrative authority 
over public utility rates is desirable but it is no less desirable that it be 
so exercised as to minimize the regulatory lag as well as to insure con- 
tinuing adequacy of the rate structure. 

It must again be emphasized that we are here exemplifying the 
regulatory lag and of necessity are avoiding generalization. The prob- 
lems which confront the administrative authority are not always easy 
of solution and the burdens which are borne are substantial. All that 
can be here undertaken is to develop the harmful consequences of the 
lag wherever it is found and to suggest means for their frustration. 


The Portents 


What are the portents? As to the railroad industry the alarming 
consequences issuing from the failure of regulation to keep pace with 
inflation stand clearly forth. The Interstate Commerce Commission has 
registered grave concern by reason of the serious threat to the trans- 
portation industry posed by mounting costs of operation. The following 
brief excerpts from the concluding paragraphs of the commission’s first 
interim report in Ex Parte No. 166, Increased Freight Rates, 1947, 269 
I. C. C. 33, 53, are representative of the commission’s repeated warnings: 
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Railroads, like many other industries, are vulnerable to intia- 
tionary forces or to sudden and sharply ascending costs. They are 
large and regular employers of labor, and are also heavy purchasers 
of fuel and various other materials and supplies ; hence, they are 
directly affected by increases in costs occurring in any of these 
different categories. Sharp price increases have occurred in all of 
such categories. . . . 

It is clear to us, however, that increasing costs of operation 
now pose, and unchecked will continue to pose, a serious threat to 
the maintenance of adequate transportation service; that the rail- 
roads as a whole, and many of the most important railroads of the 
country in particular, are definitely facing such a threat at the 
present time; that the public vitally needs an efficient transporta- 
tion service, and imperatively demands a transportation system that 
is adequate for the national defense in any emergency. 


There have been many other expressions of similar import both by 
the commission and other public bodies. 

There are many evidences of approaching strains issuing from the 
inadequacy of railroad earnings. The continuing reduction in working 
capital should give rise to serious concern. The decline in the net 
working capital of class I railroads during the 7-year period from 1945 
to 1951 is disclosed by the following table: 


Net Working Capital 




















1945 $1,659,219,109 
1946 1,256,725,475 
1947 870,262,818 
1948 745,613,620 
1949 657,609,057 
1950 806,143,711 
1951 530,724,000 





This reduction of more than one billion dollars, the figures for 1951 
being less than one-third of the figures for 1945, cannot be regarded 
with complacency. It must be realized that the regulatory lag is largely 
responsible for this erosion of capital. 

In the report of the commission on second further hearing in Ex 
Parte No. 175? the ‘‘Credit Position of the Railroads’’ has been sub- 
jected to thoroughgoing examination (page 617, et seq.). Under the 
subeaption ‘‘Deterioration of Current Position,”? it is said that ‘‘The 
roads emerged from World War II in excellent financial condition’’ but 
it is found that a marked decline has taken place. The commission says, 
inter alia, on page 624: 


The ratio of current assets to current liabilities, including ma- 
terial and supplies, has declined each year with only a single inter- 


> from 2.21 on December 31, 1946, to 1.64 on December 31, 
1951 7 


2 Ex Parte No. 175, 284 ICC 589 (April 11, 1952). 
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Excluding material and supplies from the calculation, the cur- 
rent ratio has fallen from 1.79 on December 31, 1946, to 1.23 on 
December 31, 1951. ‘ 

In view, however, of the large volume of gross capital expendi- 
tures expected in 1952 and immediately subsequent years, as well 
as the rising interest rates on equipment obligations, we regard the 
declines in the ratios referred to as most serious. 


Not only is the commission disturbed by these declines but it also 
takes note of deferred maintenance. The following is quoted from 
page 626 of the commission’s report: 


In a recent railroad maintenance study made by the engineer- 
ing section of our bureau of valuation, in evidence herein, the de- 
ferred maintenance on railroad property was estimated to total 
$1,050,000,000 on December 31, 1951. 


The commission’s report in its entirety merits thoroughgoing study 
but these brief excerpts will adequately serve our immediate objective. 

These are not to be regarded as disquieting symptoms merely— 
they are evil auguries of far-reaching consequence. The loss in working 
capital, decline in the ratio of current assets to current liabilities, and 
the increase in deferred maintenance have issued largely from revenue 
inadequacy, and revenue inadequacy has issued primarily from the regu- 
latory lag. Continued revenue inadequacy will inevitably yield both a 
loss in vitality and deterioration in service. 

As far as public utilities in general are concerned the mischiefs 
wrought by the ‘‘lag’’ have the same quality as the mischiefs visited 
upon the railroad industry. There are differences in degree and diver- 
gencies in other respects but the harms already experienced and the 
dangers presently in prospect have attracted increasing attention in 
many quarters, including the regulatory authority. The working of 
economic law is inexorable; it cannot be violated with impunity. The 
public utility industry cannot truly succeed, nor can regulation itself 
be truly effective, unless revenue inadequacy and capital erosion shall 
be checked. The ‘‘lag’’ must be brought under control. 


Accomplices of the Lag 


The ‘‘lag’’ is the chief but not the sole culprit in producing revenue 
inadequacy and capital erosion. It has some vigorous accomplices. One 
of the most potent contributors to the disturbing consequences of the 
‘‘lag’’ is the exercise of the rate-making power in such manner as to 
authorize minimum reasonable rates only. This concept of rate making 
on the part of the administrative authority has proceeded from misap- 
prehension of the so-called ‘‘rule’’ expressed in Smyth v. Ames (169 
US 466) and later judicial pronouncements. Therein the courts were 
dealing with their judicial function in reviewing the reasonableness of 
authorized or prescribed rates, that is, in determining whether they 
were so low that they should be condemned as confiscatory. It was not 
intended that the rule should be used by the regulatory authority ‘‘as a 
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guide for making, or approving rates’’ and yet there has been a result- 
ing tendency ‘‘to fix as reasonable the rate which is not so low as to be 
confiscatory.’’ Thus the practice of the commissions has ‘‘eliminated 
the margin between a reasonable rate and a merely compensatory rate.’’ 
The quoted words are from the dissenting opinion of Justice Brandeis 
in Southwestern Bell Teleph. Co. v. Public Service Commission of 
Missouri, 262 US 276. A paragraph from Justice Brandeis’ opinion, 
which merits more consideration than it has commonly received, has been 
included in the appendix. It is there clearly shown that in rate-making 
practice the commissions have confused the judicial function with the 
administrative function.* 

What are the consequences of this tendency or practice in rate 
making, particularly throughout an inflationary regime? When the 
rates authorized or prescribed for a public utility are nothing other than 
minimum reasonable rates in some period, and the public utility sud- 
denly experiences the impact of rising costs and must await the de- 
liberate processes of regulation before reasonable minimum rates can 
again be secured, and there is a succession of such experiences as infla- 
tion proceeds, it is inevitable that in the aggregate of this sequence of 
periods the public utility will not have been afforded even minimum 
reasonable rates or a minimum rate of return. The deficiency in one 
period will not have been compensated if rates are never permitted to 
exceed minimum reasonable figures. Thus the public utility would not 
have the uninterrupted economic strength which is a prime objective 
of regulation. 

In the public interest, no less than in justice to the public utility 
and to investors in its securities, rate-making practice should recognize 
the wisdom of authorizing higher than minimum reasonable rates, and 
permit more than a minimum rate of return, in order that protection 
may be afforded against unpredictable increases in costs and against 
other uncertainties. This is necessary if we are to reckon with inflation 
in realistic fashion. 

A second accomplice, perhaps not to be dissociated from the first, 
is found in the all-too prevalent disposition of regulatory authority to 
adhere to original cost, commonly depreciated, as the rate base, ignoring 
the meaning of inflation and disregarding its consequences.* 

In simple logic it should be plain that a rate base predicated upon 
original cost, historical cost, or prudent investment has been rendered 


8In Banton v. Belt Line R. Corp. (1925) 268 US 413, 422, 423, the Supreme 
Court said: “A commission or other legislative body, in its discretion, may deter- 
mine to be reasonable and just a rate that is substantially higher than one moons | 
sufficient to justify a judicial finding in a confiscation case that it is high enoug 
to yield a just and reasonable return on the value of the property used to perform 
the service covered by the rate. The mere fact that a rate is -r 4 does 
not indicate that it must be deemed to be just and reasonable. It is well known 
that rates substantially higher than the line between validity and unconstitutionality 
properly may be deemed to be just and reasonable, and not excessive or extortionate. 
_ A trenchant discussion of “Currency Debasement and Public Utility Valua- 
tions” by Herbert B. Dorau, professor of economics in New York University, will 
be found in Technical Valuation, April, 1950. 
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indefensible by reason of inflation. Its continued use produces revenue 
inadequacy as well as a partial confiscation of capital. Fifty-cent dol- 
lars are not equal to 100-cent dollars, nor can they be made equal by 
administrative fiat. The committee on valuation of the National Asso- 
ciation of Railroad and Utilities Commissioners makes this statement 
in its 1949 report: 


Nevertheless consideration should be given to present- 
day values in arriving at a rate base and reasonable earnings on 
such base if justice is to be done in all cases. 


Herein we find some recognition of the injustice done by unrelieved 
adherence to original cost as the measure of the rate base. Reference 
may be made in this connection to ‘‘ Inflation—What It Means to Utilities 
and Investors’’ by Jackson Martindell, president of the American In- 
stitute of Management in the Public Utilities Fortnightly of June 19, 
1952. 

Still a third contributor is represented by conventional depreciation 
accounting, directed to recovery of original cost and ignoring replace- 
ment values. The economic loss resulting from such depreciation ac- 
counting has been convincingly demonstrated by Paul Grady, member 
of the American Institute of Accountants and a partner in Price Water- 
house & Co., in his paper entitled ‘‘Impact of Price Level Changes on 
Utility Depreciation Costs’’ in the Public Utilities Fortnightly of June 
19, 1952, and July 3, 1952.5 Mr. Grady says, inter alia: 


: It seems clear that the significant economic event is not the 
exhaustion of original cost dollars, but it is the exhaustion of the 
property itself. If the utility does not collect sufficient funds from 
the customers to finance the replacement, it has at that point in- 
curred an economic loss. (Public Utilities Fortnightly, June 19, 
1952, page 826). 


Mention of these three accomplices of the ‘‘lag’’ might be thought 
to be of collateral interest only, but in truth the interest is more than 
collateral. Each of them contributes to the mischief worked by inflation, 
the prime mover. All of them are of substantial moment in appraising 
the consequences of inflation. Firm allies of the ‘‘lag,’’ they aggravate 
its devastation, contributing materially to revenue inadequacies and to 
the progressive erosion of capital. 


Remedial Measures 


Measures for solution of the regulatory lag may now be considered. 
“Here is a task for all that a man has of fortitude and delicacy.’’ It 
would seem in order to consider legislative action and, in turn, relief 
or correction through administrative rule or practice. 


5See also “Provision for Capital Exhaustion under Changin 5 Price Levels” by 
Arthur H. Dean in Harvard Law Review, Vol. 65, 1339, June, 195 
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A. Remedy by Legislation 


Two bills were introduced in the Senate at the most recent session 
of Congress, numbered S 2518 and S 2519, respectively. S 2518 con- 
templates amendment of the Interstate Commerce Act, by adding a new 
§ 15b, with a view to reducing the delays experienced in making general 
adjustments in rail rates to meet rising railroad operating costs. This 
amendment would authorize the rail carriers to file schedules of increased 
rates with the commission, certify that they have incurred, or are about 
to incur, increases in wages or other expenses, and that general rate 
increases are needed in order to defray such increased costs, and there- 
upon the increased rates as filed would become effective without advance 
approval on the part of the commission. The authority of the commis- 
sion to investigate such increased rates, either as to reasonableness or 
as to discrimination or preference, and to make appropriate orders for 
the removal of any ascertained illegality, is preserved. S 2519 seeks 
amendment of the so-called rate-making principle of § 15a of the Inter- 
state Commerce Act so as to eliminate the language which suggests 
that only minimum reasonable rates may be authorized, and also so as to 
restore to railroad management a larger judgment in determining the 
effect of rates upon the movement of traffic. 

The objectives of these bills appear to be meritorious. It is diffi- 
cult to discover cogent grounds for objecting to determined effort on 
the part of the transportation industry to neutralize the regulatory lag. 
The Senate Committee on Interstate and Foreign Commerce held hear- 
ings upon both of these bills, in the course of which proponents and 
opponents were both heard. A number of objections were registered 
by the Interstate Commerce Commission. No report was made by the 
committee and Congress has adjourned. Presumptively these bills will 
be reintroduced at the next session of Congress. At this moment it can 
only be said that curative measures through action of Congress are un- 
certain and that they may be neither prompt nor adequate. 

Certain alternatives for S 2518 were submitted to the Senate com- 
mittee. One of these was a suggested revision of proposed § 15b offered 
by a majority of the commission. Another, proposed by the National 
Industrial Traffic League, introduced by Mr. Johnson of Colorado (by 
request) in the nature of a substitute for S 2518, contemplates the 
amendment of the act by adding a new section to be designated § 15c. 
Comparative analysis in detail cannot here be attempted but the 
essential contrast between the philosophy underlying S 2518 and the 
philosophy underlying the suggested revision of proposed § 15b should 
be noted. S 2518 contemplates the effective restoration of the respon- 
sibility of the carriers in the initiation of rates, while the suggested 
revision of proposed § 15b might be understood to give statutory recog- 
nition to the procedural gloss which has been laid over § 6 of the act 
under the practices which have developed in these revenue rate cases. 
In its present phrasing, § 6 does not provide that tariffs increasing rates 
may not be published or filed without the prior approval of the commis- 
sion. As heretofore noted, however, the rail carriers find it necessary 
to proceed by way of petition since they must secure relief from un- 
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expired orders prescribing rates. They must also seek relief from the 
Fourth Section. S 2518 appears to rest upon a sound philosophy, al- 
though this observation should not be understood to suggest that no 
amendment of the text would be in order. Carriage by rail has ceased 
to be monopolistic in character and railroad management can reasonably 
be entrusted with the restoration of its rights and duties in the initiation 
of rates without apprehension that it will act in hostility to the public 
interest and, indeed, in hostility to the interest of the railroad industry 
itself. The commission’s existing powers, which would be preserved 
without serious impairment, should afford salutary safeguards against 
excesses on the part of railroad management. 

In brief summary, the amendment of the act to be designated § 15c, 
tendered by the National Industrial Traffic League, representing large 
bodies of shippers, would authorize the rail carriers to file a petition 
certifying that they have incurred, or within the immediate future will 
incur, increased costs which, according to the best available estimates, 
indicate that a general increase in rates is needed. Within thirty days 
after the filing of such petition the commission would enter an interim 
order and findings, with or without a hearing, authorizing such increases 
to become effective, on not more than ten days’ notice to the public, as 
in its opinion would be appropriate or necessary. Within sixty days 
thereafter the rate increases would be the subject of further investiga- 
tion and the commission would proceed with final disposition of the 
cause in accordance with other provisions of the act. By proviso the 
carriers would be required to make refunds to the extent that the in- 
ereases finally determined by the commission would be less than the in- 
creases authorized by the interim order. 

As far as remedy by state legislation is concerned, and this is no 
less important than legislation at the Federal level, it is difficult to 
register optimism respecting relief commensurate with the need. It is 
to be noted, however, that in at least eight states helpful legislative 
relief has been obtained. 


B. Relief by Administrative Rule or Practice 


Without abandoning legislative programs, efforts might well be put 
forth to persuade the regulatory authority to reduce the lag period by 
the adoption of rules for expedited procedure in appropriate cases or 
by summary procedure without implementation in formulated rules. 
Solution in this fashion, without awaiting what may emerge on the 
legislative front, may be considered for two reasons: First, adequate 
legislative relief may not be forthcoming promptly and might issue with 
such attendant exceptions, qualifications, and conditions as to hamper 
and confuse the administrative process rather than to expedite or clarify 
it. The regulatory tribunal might thereby be unwisely fettered in pro- 
cedural matters. Second, a wholesome measure of relief may fairly be 
expected through earnest appeal to the commissions, in proper co-opera- 
tion with spokesmen for the public interest; that is, those who speak 
for shippers and the great body of users of carrier and public utility 
service. 
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In an effort to be concrete it may be suggested that the Interstate 
Commerce Commission might well frame a rule, or adopt a practice 
without the aid of a covering rule, designed to accomplish the objectives 
of S 2518 and indeed the objectives of the ‘‘revised § 15b’’ proposed 
by the commission majority and of the amendment tendered by the Na- 
tional Industrial Traffic League to be designated § 15c. The precise 
phrasing of the rule or practice to be formulated need not be attempted 
here. 

In these three alternative proposals we have express recognition 
of the need for expedited procedure, and we have noted that the three 
members of the commission who did not join in the proposal of the 
majority have recorded their view that ‘‘under the provisions of the 
act without any further amendment, the commission can expedite the 
hearings and determination in advance rate cases as rapidly as is re- 
quired in the public interest.’’ Accordingly, the apparent consensus is 
that procedural relief is practicable, and it would seem logically to follow 
that it may be accomplished by rule or practice in advance of appropriate 
statutory amendment. Such rule or practice would not be discordant 
with existing statutory provisions. 

An excellent precedent for prompt and summary action in general 
advance rate cases is found in the course followed by the commission in 
granting general rate relief in Ex Parte 74 Increased Rates, 1920 (58 
I. C. C. 220; July 29, 1920). The commission’s report shows that the 
applications of the rail carriers were filed in the latter part of April 
and the early part of May, 1920, that hearings were held in May, June, 
and July, 1920, and that the case was submitted upon briefs and oral 
argument on July 6, 1920. The decision was issued on July 29, 1920, 
little more than three months after the initial filing of the applications. 
Thus the regulatory lag was relatively brief and in the meantime the 
carriers had the protection of the Federal guaranty. True, the circum- 
stances which then confronted the carriers and the commission impera- 
tively called for immediate action. The deficiency in the rate structure 
was plain to all. But differences in degree of need should not militate 
against the observance of sound and salutary practice. 

Ideally, compensatory rate increases should be concurrent with the 
impact of increased costs, but in so far as the ideal may be impracticable 
of attainment it may properly be urged that the period of the regulatory 
lag be narrowed to the greatest possible extent. The lag would, or at 
least could, largely disappear, and need not be of serious moment, if 
the accelerated procedure here suggested should become effective. What- 
ever the objections which could reasonably be voiced they could not 
outweigh the supreme need for preserving the continuing adequacy of 
carrier revenues. 

We may suggest a parity of procedure, with appropriate modifica- 
tions, before other Federal regulatory tribunals as well as before the 
several state public utility commissions. It may be neither practicable 
nor necessary to seek the adoption of a formal rule of practice, and the 


course to be followed could differ with the circumstances of particular 
cases. 
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It might be in order, for example, to resort to something in the 
nature of pretrial procedure. The applicant could be required to certify 
its needs in such fashion and with such supporting data as the commis- 
sion would direct and present a prima facie case, either with or without 
public hearings. Again we have ample precedent in the prompt action 
commendably taken by many state commissions in authorizing increased 
rates to meet the impact of suddenly increased costs. An interim order 
might be made, and the relief afforded should be commensurate with 
the need shown at the pretrial proceeding. There should be no lag in 
affording rate relief, beyond such delay as the commission finds to be 
unavoidable. General rate increases will never be popular but it would 
seem that public acceptance can most readily be obtained shortly after 
there is general public knowledge that substantial increases in wages 
or other costs have taken place. 

We cannot here undertake to consider the several problems which 
may present themselves in particular cases but must be content with 
urging the adoption of procedural practices which will effectively remove 
the injustice and cure the blight issuing from the regulatory lag. 


C. Rate-making Principles and Practices 


Further remedial measures, already foreshadowed, remain to be 
briefly mentioned. Efforts should earnestly be put forth to convince the 
regulatory commissions of the error, so painstakingly pointed out by 
Justice Brandeis, in understanding that, under the rule or doctrine of 
Smyth v. Ames, the reasonable rates to be prescribed or authorized by 
public authority are merely those rates which are ‘‘not so low as to be 
confiscatory.’’ It is high time to revive the ‘‘zone of reasonableness,’’ 
and to recognize that within that zone there should be some freedom 
for the exercise of judgment both in rate making by the public utility 
and in rate regulation by administrative authority. There must be such 
freedom for the exercise of judgment in order to provide a margin of 
safety in earning power. This is especially required in a period when 
inflationary processes are doing their deadly work. Rates should at all 
times be sufficient to insure revenue adequacy. 

More than this is required. The historical cost rate base has be- 
come outmoded by reason of inflation and should be abandoned as un- 
tenable. For the same grim reason depreciation accounting cannot 
achieve its major objective when it is directed to the recovery of cost 
only, ignoring replacement values. 

Many thoughtful students of public utility problems have become 
gravely disturbed by reason of the assault of inflationary forces upon 
conventional rate regulation. A paper by John P. Randolph, entitled 
“Rate Making and Inflation’’ in the Public Utilities Fortnightly of 
July 3, 1952, is to be commended as necessary reading. Mr. Randolph 
is the general solicitor of the National Association of Railroad and Utili- 
ties Commissioners. He was formerly a member of the Missouri Public 
Service Commission and also served for a time as its general counsel. 
His considered views are to be entertained with respect. He there points 
out that ‘‘a number of commissions have found that some of the effects 
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of inflation can be alleviated by placing more emphasis on the future 
instead of the past.’’ He observes that ‘‘it is entirely proper to antici- 
pate what the effects of inflation will be during such period’’ and re- 
ports that in several states allowances have been made for declining 
earnings ‘‘through either the rate base, the rate of return, or by specific 
allowances of income or by using a future test period.”’ 

Temptation to review Mr. Randolph’s paper in thoroughgoing 
fashion must be resisted. It must suffice to offer assurance that Mr. 
Randolph’s views are worthy of sympathetic reception by regulatory 
tribunals in aid of sound judgment in the exercise of their power over 
public utility rates. 


Conclusions 


Inflation is a grim fact and must be reckoned with in courageous 
fashion. The regulatory lag is a fact and must be sternly grappled with. 
Accelerated administrative procedures, accomplished whether by legis- 
lation or by rule or practice, will minimize its ravages but reduction of 
the ‘‘lag’’ cannot be a complete solvent. Rate-making practices should 
be brought realistically into harmony with the economic consequences 
of inflation. Authorized rates must be something more than minimum 
reasonable rates in order to protect against the impact of sudden up- 
ward thrusts of operating costs and against other uncertainties. There 
should be ungrudging recognition that the original or historical cost rate 
base has been rendered invalid. There should be equal frankness in 
recognizing that depreciation accounting, directed to the recovery of 
costs and ignoring replacement values, results in capital erosion. 

In the sum of these measures the public utility industry may have 
the continuing economic health which is indispensable to the maintenance 
of proper standards of service. Without them the industry will be 
progressively weakened and capital erosion will proceed unchecked. 
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The Regulatory Lag and Rail Rates 


By E. H. Burasss 
Baltimore, Maryland 


Justice delayed is good neither for lawyers nor the parties involved. 
It is for that reason that we are here to consider a delay in the regulatory 
system for utilities that is an outstanding fact of serious public concern. 

Regulation by the public of enterprises that are private has had a 
long history and a purpose that are well understood. From time imme- 
morial the body politic has progressively regulated those businesses, like 
transportation and others, whose operations directly affect the well-being 
of the community at large. The reason has been a general recognition 
that conformance by such enterprises to prescribed regulations is re- 
quired for the protection and promotion of the common good. But at the 
same time there has inhered in the acceptance of regulations as a social 
requisite, the companion and equal idea that the end objective of regu- 
latory justice by administrative tribunals, like that of the judiciary, is 
protection of the rights of the individual. 

So it is that there is growing concern because the regulatory system 
of today, by reason of its delays, is falling seriously short of protecting 
these rights. These delays constitute and are styled the regulatory lag. 
And by that is meant the costly extent to which this system now delays 
necessary rate relief for carriers already burdened with the rapidly 
rising operating costs of recent years. Without any intent to minimize 
the seriousness to other utilities of regulatory lags, what I say will relate 
primarily to the inordinate effect of such lags in the field of rail trans- 
portation. 

It is, I think, most pertinent and timely that this subject receive the 
thoughtful consideration not only of the bar but of legislators and the 
public generally. There is need today for examination of our regulatory 
system in action; for consideration of what it is and how well it serves 
its great purpose. There is need to see how railroad regulation in par- 
ticular, born as it was in an economic environment in which railroads 
monopolized the transportation field, affects the public interest of today 
by its effect upon the railways in their modern environment of keenest 
competition with all the other agencies of transport now in operation. 

While not always true, end results of regulatory as well as other 
means are a fairly reliable test of the means. A regulatory system, or a 
deficiency in it, assumes importance not only in proportion that the 
activity regulated is essential to the common good, but in proportion 
also that the end results of the regulation contribute most to that good. 

In making this examination, there is need to realize at the outset 
that rail service in this country is now, and for the foreseeable future 





Editor's Note: Reprinted by permission of Public Utilities pemory, Inc., from 
Public Utilities Fortnightly, October 23, 1952. Address before Public Utilities Law 
Section of A. B. A. at San Francisco, September 15, 16, 1952. Mr. Burgess was 
formerly President of the Association of Interstate Commerce Commission Prac- 
titioners. He is Vice president and general counsel, Baltimore & Ohio Railroad. 
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will continue to be, unexpendable. To a progressive body politic, healthy 
arteries of rail transportation are as indispensable as healthy arteries of 
circulation to the physical body. No one informed of the facts will 
doubt that for the well-being of the civilian economy and for the success 
of the nation’s enforced defense réle, the kind of transportation that 
can only be furnished by the steel wheel on the steel rail must be kept 
adequate. It must operate with equal regard for the public service 
and its own economic soundness. 

Since the depression of the early thirties and particularly since 
World War II, there can be little room to doubt that the system’s pro- 
cedures have been too ponderous to serve properly the public interest. 
In the four postwar general rate increase cases necessitated by the rapid 
inflation of wages and prices, the time consumed by the procedures be- 
tween filing each request and securing final relief averaged about nine 
months, although in each a limited interim increase was authorized 
within less time. 

Moreover, with the exception of the request in the most recent of 
these proceedings, known as Ex Parte 175, the full amount deemed 
necessary by management, and sought by management, was not granted 
in any case. The real significance of this lies not only in the damaging 
loss during the time lag, but in the fact that the full increase requested, 
if promptly granted, would not in any instance have yielded the carriers 
as a whole as much as a 6 per cent return on net investment. 

In this connection a review of the procedure in the Ex Parte 175 
general rate increase case may well illustrate the regulatory system in 
its best action. It is not only the most recent of such proceedings but 
one in which every possible expedition was strongly urged, particularly 
by the petitioning carriers. The case was begun on January 16, 1951, 
by a petition to the Interstate Commerce Commission for a nation-wide 
increase in freight rates approximating 6 per cent. The petition set 
forth that due to wage increases authorized under the processes of the 
Railway Labor Act and increases in prices of materials and supplies then 
in effect, the annual cost of producing rail transportation had increased 
by $421,000,000 over and above the annual cost at the time the then 
existing rate levels had been authorized. Since rate increases, even when 
granted, cannot be made retroactive to recoup carriers for loss on past 
service, the burden of an additional $421,000,000 of annual expenses 
without offsetting rate relief, meant an irreparable loss until relief could 
be secured. 

Under the compulsion of these circumstances, and in an effort to 
minimize the loss, the carriers on the third day following the filing of the 
petition made a formal motion, upon affidavits showing the increased 
costs and resulting inadequacy of earnings. They asked the commission 
to allow the 6 per cent increase to become effective at once, but subject 
to full hearings and investigation thereafter, and with a stipulation and 
commitment by the carriers that they would promptly honor any claims 
for reparation to the extent that increases ultimately authorized by the 
commission following its investigation might be less than the interim 
increases of 6 per cent. 

Apart from this express stipulation, it has long been a feature of 
the regulatory law that the commission may award reparation to protect 
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a shipper who has paid rates unreasonably high for past service. There 
is, however, no counterpart provision for similar protection of a carrier 
which has rendered transportation at rates later found to be unreason- 
ably low. It was in an effort to bridge this deficiency and as far as 
possible safeguard the carriers against a lag loss without injury to ship- 
pers, that the motion for interim effectiveness of the 6 per cent increase 
was made. 

The motion was not granted, and the case was set for hearing and 
oral argument. After that an interim increase approximating 2.4 per 
cent, or roundly $207,000,000 annually, in gross revenues for the country 
as a whole was authorized and became effective April 4, 1951. 

Thus, although having earned only 3.9 per cent on net investment in 
1950, and burdened in 1951 with an increase of $421,000,000 in oper- 
ating costs, no relief was available until two and one-half months later, 
and then only to the extent of less than half of the cost increase, or 2.4 
per cent instead of 6 per cent. 

By the time this partial relief was allowed, further wage increases 
under the processes of the Railway Labor Act and price increases had 
become effective, thereby more than doubling the $421,000,000 annual 
increase in operating costs to roundly $973,000,000. Confronted as they 
then were with such a major additional cost increase and the manifest 
inadequacy of the interim relief of 2.4 per cent, no alternative seemed 
open but to file an amended petition, as was immediately done on March 
28, 1951, for an increase of 15 per cent in lieu of the 6 per cent previ- 
ously sought. Extended hearings, briefs, and oral argument followed 
on the 15 per cent petition, and four months later, on August 2, 1951, 
an average nation-wide increase approximating 6.6 per cent, including 
the prior interim increase of 2.4 per cent, was authorized, to become 
effective not earlier than fifteen days thereafter. In a press release ac- 
companying its decision, the commission estimated that this authoriza- 
tion should increase the carriers’ gross freight revenues annually by 
$548,000,000. 

The situation then was that although increased costs at the annual 
rate of $973,000,000 were already being incurred by the carriers in 
March, 1951, when the 15 per cent petition was filed, no relief excepting 
the interim 2.4 per cent, was available until near the end of August, 
when it was allowed to the extent of little more than half the cost in- 
crease, or 6.6 per cent instead of the requested 15 per cent. 

These circumstances were very disappointing and disturbing to 
the carriers, and on October 19, 1951, they petitioned the commission 
for further consideration. Extended additional hearings began on 
January 14, 1952, followed by the submission of further briefs and a 
week of oral argument, ending February 29, 1952. 

On April 11, 1952, the commission in its final decision authorized 
substantially the full 15 per cent increase which had been requested over 
a year previously in the petition of March, 1951. The new rates became 
effective May 2, 1952, which was as soon as they could be published— 
approximately fifteen months after being requested and after incurring 
the cost rises justifying them. 
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The procedure in this case has been delineated in this detail, not as 
criticism of the commission, but because, in the absence of some even 
more compelling emergency, it is believed to represent as prompt action 
in a general revenue case as may be expected under the regulatory 
system as it now exists. It is not to be denied that the commission faces 
a heavy burden in hearing and deciding proceedings of this magnitude 
and complexity under prevailing procedures. It is recognized too that 
in dealing with this case the commission did make special effort under 
special rules to expedite its disposition in various ways. The fact re- 
mains, however, that notwithstanding all that was done in that behalf, 
the case exemplifies a procedure that had the effect of requiring the 
railways of the country, in a period of unprecedented general business 
activity and high earnings by other industry, to render service a year 
and three months at rates that were inadequate by a wide margin. 

Enforced service for long periods at rates subsequently found too 
low cannot be otherwise than seriously devitalizing to any enterprise, 
and is no less so to the sound economic status of carriers upon which 
must depend the adequacy of their service. 

But detrimental lags in rate relief are not confined to the interstate 
field. The constitutional demarcation between interstate and intrastate 
commerce has the effect of dividing the regulatory system applicable to 
rail carriers and other interstate utilities into many parts between 
national and state tribunals. Thus, after incurring such lags as now 
seem inherent in securing from the Interstate Commerce Commission the 
measure of relief it may grant in interstate rates, the necessity for appli- 
cation to each of the state commissions for corresponding relief as to 
intrastate rates multiplies the lags. 

While many of the state tribunals, I am happy to say, have acted 
with gratifying expedition in approving the interstate levels, substantial 
and costly additional lags in other state action have all too often been 
encountered. Indeed, in some states, general increases authorized in 
interstate rates by the Interstate Commerce Commission several years 
ago, are still not in effect. These situations may, it is true, be regarded 
as extreme cases, but they illustrate not only the potentialities but the 
injurious actualities in the existing system. 

Serious as it may be for any industry, lagging price relief must be 
proportionately more serious for a utility, like the railways, whose earn- 
ings over the years have been so notably low when seen alongside those 
of all other industry. During the postwar years of extraordinary peace- 
time traffic and high industrial earnings generally, the railroad average 
on its depreciated investment was a rate of return ranging from 2.75 
per cent in 1946 to a high of 4.24 per cent in 1948. Back in the decade 
of the twenties the average was about 4 per cent, in the thirties slightly 
above 2 per cent, and even during the unprecedented war years less than 
5 per cent. 

In a painstaking study by Professor Sidney Miller and associates, 
entitled ‘‘ Rates of Return—Class I Railways 1921-48,’’ published by the 
University of Pittsburgh, the poor comparison of railway earnings with 
those of other enterprises is statistically and impressively established. 





MARCH, 1953 521 





It was also of record in Ex Parte 175 that in the postwar years the rate 
of return of the principal utilities, other than railroads, ranged between 
5% per cent and 7 per cent, with more than that for unregulated in- 
dustry, in contrast with a depression level of about 34% per cent for 
railways. 

As might be expected, long prevalence of subnormal earnings has 
taken its tolls and had its effects on the industry’s economic soundness 
and consequent ability to serve. The impairment of the industry’s credit 
by meager returns to its stockholders compared with those afforded in- 
vestors by other enterprises, has been a high toll. For years no new 
equity capital worthy of mention has come into the industry, although a 
heavy and unbroken inflow of venture capital is a continuous requisite, 
without which the success of no private enterprise may long be reason- 
ably expected. 

Another toll is a heavy increase in railway short-term debt. Low 
earnings have not lessened in any degree the very proper demand for 
modernized equipment and better service, both by the public to meet 
civilian need and by the agencies of government for defense purposes. 
To satisfy the pressure of this demand as well as has been done, short- 
term borrowing for new equipment necessarily purchased on the instal- 
ment plan through equipment trusts and conditional sales agreements, 
increased threefold—from $773,000,000 in 1945 to about $2.5 billion 
today. Annual payments on these obligations now aggregate close to 
$300,000,000. 

A disturbing further consequence of low earnings is that capital im- 
provements, other than equipment, have necessitated the invasion of 
working capital, until at the end of 1951 it stood at less than one-third 
its amount at the end of the war. Still other natural results of the 
revenue deficiency, as stated by the commission in its report in Ex 
Parte 175, have been a billion-dollar deferment of maintenance and a 
decline in the ratio of current assets to current liabilities from 2.21 to 
1.6 between the year ends of 1946 and 1951. This deterioration in cur- 
rent position, the commission said, was ‘‘most serious.’’ 

Revenue inadequacies of this nature and duration naturally pose the 
question : How long in such circumstances can private management con- 
tinue to provide the ever improved service civilian and national welfare 
demand? I raise this question and mention this economic status of the 
industry because it is that status that proportionately increases the 
damaging effect of a regulatory lag. 

The economic erosion of delayed rate relief is surprising in its 
magnitude. It was established in the record in Ex Parte 175 that if the 
revenue increases sought to meet rising operating costs in the five post- 
war years 1946-50 had been allowed to become effective within thirty 
days after being requested, and retained to the extent of 84 per cent, 
net railway operating income of the carriers would have been greater 
than it was by $1,949,000,000 for the period, or by $390,000,000 in each 
of those years. The reasonableness of the full requests is well indicated, 
because with them the rate of return on net investment would have 


averaged only 5.15 per cent, instead of 3.51 per cent as it actually did 
in those years. 
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It also appeared that if the increases which the commission ultimately 
did approve during that period had been made effective within thirty 
days after being requested, and retained to the same extent, there would 
have been an increase in net railway operating income for the period of 
$601,000,000, or $120,000,000 each year. In other words, during the 
time it took the procedure to make available the relief which it ulti- 
mately did provide, the carriers lost net railway operating income at the 
rate of $120,000,000 a year. The carriers earned on their net investment 
during the lag period only 3.51 per cent, and would have earned only 
4.02 per cent if the relief ultimately allowed had been made available 
more promptly. 

The quick adjustment of prices by unregulated private enterprises 
to cover rising operating costs is accepted as commonplace business 
prudence and as socially right and proper. Without such adjustments 
satisfaction of the profit motive as the touchstone of all private enter- 
prise would soon be defeated. So common are prompt price changes by 
unregulated business that even during periods of general price control, 
price increases to compensate wage increases, are allowed either concur- 
rently with or but shortly after the wage rise. There is no substantial 
lag in price relief, as the recent wage and price adjustments in the steel 
industry well exemplify. Economic law and the public interest now call 
for a regulatory system that will accord similar price relief to business 
that is regulated. 

Delayed relief cannot of course be assumed to be the sole cause of 
thin railroad earnings, but it is a major cause. It is a defect in the 
regulatory system that has come to constitute an unreasonable burden on 
interstate commerce. It is a burden alike to the carriers bound to render 
service and unable voluntarily to discontinue it, and a burden no less 
to the public interest in rail service. Whatever impairs the stability and 
adequacy of that service, as does the regulatory lag, is not only inimical 
to the public welfare, but in its private aspects exemplifies pro tanto 
the old principle that justice delayed is justice denied. 


Remedy 


In searching for a remedy for this situation, it is well to remember 
that the end objective of regulation is not static, but, as experience 
_ is as dynamic as the changing concepts of what is socially desir- 
able. 

In the railway monopoly period before 1920, the customary regula- 
tory procedures worked with less serious hardship than they do today. 
Increased-rate hearings were less time consuming; the design of regula- 
tion then was restrictive in purpose to guard against excessive rates, and 
time lags in cutting them down were not serious because the public was 
protected by reparation during any delay. 

But in 1920 a changed concept of what was necessary to protect the 
common good came into the law. Mere restrictive regulation was no 
longer enough. The Transportation Act of that year, as the Supreme 
Court said in the Dayton-Goose Creek Case (263 US 456, 478), 
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Seeks affirmatively to build up a system of railroads prepared to 
handle promptly all the interstate traffic of the country. It aims to 
give the owners of the railways an opportunity to earn enough to 
maintain their properties and equipment in such a state of efficiency 
that they can carry well this burden. To achieve this great purpose, 
it puts the railroad systems of the country more completely than ever 
under the fostering guardianship and control of the commission. 


Especially pertinent to the problem of remedying the regulatory 
lag is the court’s emphasis that the great purpose of the changed regu- 
latory concept was a ‘‘fostering guardianship’’ designed ‘‘ affirmatively 
to build up a system of railroads’’ to a state of adequacy to the country’s 
needs, and to give the owners of the railways ‘‘an opportunity’’ for 
adequate earnings. 

Although the recapture clause, whose legality was the issue in the 
Dayton-Goose Creek Case, was later repealed, the philosophy of the 
court’s pronouncement has not been changed. Instead, it was carried 
forward and reaffirmed by the Congress when, in 1940, it wrote into the 
Interstate Commerce Act the existing declaration of ‘‘ National Transpor- 
tation Policy.’’ Among the parts of this national policy pertinent par- 
ticularly to the problem of the regulatory lag, is the congressional decla- 
ration that regulation shall be ‘‘fair and impartial,’’ and ‘‘so adminis- 
tered as... to promote .. . adequate, economical, and efficient service and 
foster sound economic conditions in transportation and among the several 
carriers.’’ 

Under such a policy and court pronouncement, the questions are: 
Can a regulatory system be ‘‘fair’’ if the relief it affords lags, with its 
resulting loss, behind need to the extent it now does? Can it be said that 
a regulatory system promotes ‘‘adequate, economical, and efficient serv- 
ice’’ or ‘‘fosters sound economic conditions in transportation’’ when 
there is inherent in it substantial delays in relief during which the 
economic strength of the carriers is irretrievably sapped? Are such lags 
consistent with the ‘‘fostering guardianship’’ or ‘‘the opportunity to 
earn’’ sufficient revenues which the court found to be the new purpose 
of regulation? These questions must, it seems, be answered in the nega- 
tive. 

Relief from the lag disability in this system to be effective, it seems 
to me, needs to take the form of a change in the system to the extent of 
eliminating by law the opportunity for unnecessary delay. Such a 
change is the proper office of a remedial statute. Statutes conventional- 
ly have as their prime purpose the remedying of some defect in the law 
as it has developed, and its adaptation to the changes of time and cir- 
cumstances. 

It can well be doubted that effective remedy can be accomplished by 
rule change, or other means short of express statutory sanction. Present 
relief procedure with its inherent and devastating delays, by long practice 
and precedent and by the commission’s obedience to what it now deems 
procedural, if not substantive due process, has become too crystalized, I 
fear, to justify expectation of satisfactory correction short of statutory 
authority. 
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At least three directly interested, large, and responsible groups have 
proposed significant statutory remedies, believing that in legislation lies 
the cnly effective relief. In them all is a common recognition that, in 
the public interest in adequate service, carriers must have a way to 
effectuate more promptly the rate changes that rising costs require. 

The first of these remedies is contained in a bill, known as S 2518, 
introduced in the last Congress and made the subject of extended hear- 
ings in which it was supported by the railroad industry. Adjournment 
prevented a committee report or final action, and the bill will doubtless 
again be introduced in the new Congress. It provides simply that when 
carriers incur increased operating costs impairing their ability to pro- 
vide adequate service, they may, upon certification of that fact to the 
commission, make corresponding rate changes effective not less than 
thirty days thereafter. The increases would become effective without 
suspension but, either upon complaint by any citizen or upon the com- 
mission’s own motion, would be subject thereafter to such adjustments 
as the commission should find in order. In substance, the present prac- 
tice of long nation-wide investigation before relief, with its intolerable 
carrier injury, is changed to investigation after effectiveness, with injury 
to no one. 

Similar in basic principle is the statutory remedy recommended by 
the executive committee of the National Industrial Traffic League, an 
organization, representing thousands of shippers and industrial organi- 
zations throughout the country. Under this plan, upon like certification 
to the commission by carriers of increased operating costs, the commis- 
sion would be required, within thirty days, to authorize certain increases. 
They would satisfy the specified standard of providing ‘‘revenues suf- 
ficient to enable the carriers to provide adequate and sufficient service, 
maintain sound credit, and attract equity capital.’’ Rates thus made 
effective on an interim basis would be subject to full investigation there- 
after by the commission, with authority to make modifications and 
reparation awards if found necessary. 

The third remedy to which attention is directed was recommended 
recently by the National Co-operative Project on Transportation Policy. 
The project is an organization of panels or groups, each representing a 
separate form of transportation as well as the users of and the investors 
in all transport. It was set up in 1947 by the Transportation Associa- 
tion of America to study transportation problems with a view to recom- 
mending, as far as possible, uniform corrective measures in the interest 
of adequate service. 

The project’s plan to correct the regulatory lag, although not yet 
approved by the association, calls likewise for a statutory amendment. 
It would permit carriers, upon incurring substantial cost increases, to 
give notice to the Interstate Commerce Commission of intention to make 
a corresponding rate increase. Within thirty days the commission would 
be empowered to revise the proposal if it found, preliminary, that the 
carriers’ estimates of cost increases were erroneous, or that the intended 
rate increases were too high, or were not properly spread over all traffic. 
But if no revision upon such ad interim findings were ordered within the 
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thirty days, the proposed rates would automatically become effective, 
but still subject—and here again is the safeguard—to full hearing and 
modification, including reparation, if found in order by the commission. 

Of these remedies, the one contemplated in S 2518 is believed best 
adapted to the effective solution of the lag problem. It contemplates the 
effectiveness of general rate changes without prior commission action, 
while the other plans provide for some commission action before effective- 
ness. Since in the nature of the situation and the 30-day time limit any 
prior action would at best be but superficial, and since full investigation 
by the commission is to follow in any event, it is not apparent that super- 
ficial prior action is needed or would serve any useful purpose. 

While for the reasons stated S 2518 seems the most appropriate 
remedy, real constructive headway has been made by the extent to which 
the responsible sponsors of these plans recognize the principle that rate 
changes to meet rising costs must, under existing conditions, be allowed 
to go into effect more promptly, with necessary investigation and revi- 
sion afterward. Upon that foundation and through some combination 
of these plans or otherwise, an effective statutory remedy may be ex- 
pected. 

The public’s natural apprehension that excessive rates would there- 
by be initially established is more apparent than real. In the prior era 
of railroad monoply in the field of transport, that fear had substance, 
and the public interest then required and the regulatory system provided 
restraints to guard against that eventuality. In today’s intense compe- 
tition with all the new agencies of transport that have come rapidly into 
successful operation, railroads know full well that their own self-inter- 
ests and ability to compete would hardly be served by rate rises out of 
line with those of their vigorous competitors. If on occasion excessive 
rates did go into effect initially, public protection would lie in the 
investigation that would follow, with all the correcting adjustments and 
reparation the commission found proper. 

The great virtue of these plans is that the public is safeguarded 
against excessive rates not only by the controlling power of competition, 
which is deemed a sufficient price protector in other segments of the 
economy, but also by the commission’s unhampered powers of subsequent 
investigation. At the same time and of equal importance to the public 
interest, the carriers are protected against a socially unnecessary and 
irretrievable lag loss. 

Procedural lags at the state level, although equally serious in their 
cumulative effect, have, it is submitted, even less justification. State 
action on general rate increases follows the Interstate Commerce Com- 
mission’s action in which representatives of state commissions customar- 
ily and actively participate, not only as hearing commissioners, but as 
stout advocates of state interests. On this account it would seem but 
reasonable that consistent state action should promptly follow Federal 
action. 

Since the well-being in interstate commerce depends upon a proper 
revenue contribution from intrastate commerce, the power of Congress 
in the premises is clear. That power has long been exercised through 
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the authority given the Interstate Commerce Commission in § 13 of the 
Commerce Act to revise state action to bring state rates in line with its 
prescription of interstate rates. There is, however, no time limit upon 
state action, and therein lies the lag. What is reasonably needed is a 
reasonable time limit of approximately forty-five days to stimulate tardy 
state tribunals to take action. 

The finest tradition of our law is its capacity in changing circumstan- 
ces to ‘‘produce common-sense justice.’’ It is that tradition and that 
kind of justice that now call for an end to the regulatory lag. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 
Chairman, Memorials Committee 


Hiram C. Blair, Traffic Manager, Atlantic Steel Company, P. 0. Box 
1714, Atlanta, Ga. (11-10-52) 


Edward A. Haid, Attorney-at-Law, 314 North Broadway—Room 
1630, St. Louis 2, Missouri. (1-21-53) 


Milton Miller, Attorney-at-Law, 325 Second Street, Lakewood, New 
Jersey. (8-6-52) 


Harry 8. Elkins, Attorney-at-Law, Munsey Building, Washington, 
D. C. (3-1-53) 


O. W. Hardesty, Traffic Manager, Centennial Flouring Mills Com- 
pany, 340 Central Building, Seattle 4, Washington. (12-12-52) 


J. B. Jones, Traffic Manager, Danville Chamber of Commerce, Ma- 
sonic Temple, Cor. Main & Union Sts., Danville, Va. (May 1951) 


Carleton W. Meyer, Attorney-at-Law, Graybar Building, Room 1634, 
420 Lexington Avenue, New York, N. Y. (2-15-53) 


Howard N. Sullivan, Traffic Manager, Arcady Farms Milling Co., 
223 W. Jackson Blvd., Chicago 6, Illinois. (12-6-52) 





Bills Introduced in Congress 


The following bills have been introduced in the first session of the 
83d Congress : 


Amortization of Emergency Facilities 


H. R. 421, Mr. Dondero, January 3, 1953. To amend Section 124 
of the Internal Revenue Code. 

H. R. 426, by Mr. Dondero, January 3, 1953. To amend Section 124 
of the Internal Revenue Code, relating to the amortization deduction for 
emergency facilities. (Would permit taxpayer to elect amortization de- 
duction not heretofore elected). 

H. R. 2527, by Mr. Eberharter, February 3, 1953. To amend sec- 
tion 124A of the Internal Revenue Code with respect to the basis of 
certification of certificates of necessity. 





Basing Point 


H. R. 635, Mr. Walter, January 3, 1953. To clarify the right of 
sellers to engage in competition by in good faith meeting the equally low 
price of a competitor. 

S. 540, Senator McCarran, January 21, 1953. To establish beyond 


doubt that, under the Robinson-Patman Act, it is a complete defense to a 
charge of price discrimination for the seller to show that its price differ- 
ential has been in good faith to meet the equally low price of a com- 
petitor. 





Car Service 


H. R. 2347, Mr. Wolverton, January 29, 1953. To permit con- 
tinued exercise, until six months after termination of the National 
Emergency programmed December 16, 1950, of certain powers, relating 
to preferences or priorities in transportation of traffic, under Section 
1(15) and 420 of the Interstate Commerce Act. This bill was intro- 
duced by request. 





Defense Production Act 


H. R. 308, Mr. Lucas, January 3, 1953. To repeal the provisions 
of the Defense Production Act of 1950 which relate to price and wage 
controls and the settlement of labor disputes. 





Depreciation 


H. R. 1431, Mr. Simpson of Pennsylvania, January 9, 1953. To 
amend Section 113 of the Internal Revenue Code with respect to the 


~ 
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adjustment of the basis of property for depreciation, obsolescence, 
amortization, and depletion. (Would give taxpayer until December 31, 
1954 to revoke any election made prior to December 31, 1952). 





Equipment Trust Agreements—Recording 


H. R. 540, Mr. O’Hara of Minnesota, January 3, 1953. To amend 
Section 20c of the Interstate Commerce Act with respect to filing of 
equipment trust agreements and other documents evidencing or relating 
to the lease, mortgage, conditional sale or bailment of railroad equipment. 


Federal Employer’s Liability Act 


H. R. 529, Mr. O’Brien of New York, January 3, 1953. To extend 
the statute of limitations with respect to certain suits. (Where highest 
court of competent jurisdiction has held an award under any workmen’s 
compensation law to be invalid on the ground that the injuries were 
sustained in interstate commerce, the time for filing an action under the 
Federal Employer’s Liability Act would be extended one year from 
the enactment of this amendment. ) 





Federal Traffic Bureau 


H. R. 532, Mr. O’Hara of Minnesota, January 3, 1953. To estab- 
lish a Federal Traffic Bureau. 





Freight Car Shortages 


H. R. 538, Mr. O’Hara of Minnesota, January 3, 1953. To amend 
the Interstate Commerce Act to alleviate shortages in railroad freight 
cars and other vehicles during periods of emergency. 





Freight Cars—Visibility 


H. R. 1821, Mr. Gross, January 16, 1953. To direct the Interstate 
Commerce Commission to make regulations requiring that freight and 
other unlighted cars be so equipped that they can be readily seen at night. 





Government Agencies—Reorganization 


S. 106, Senator Ferguson, January 7, 1953. To establish Commis- 
sion on Organization of the Executive Branch of the Government. 
(Similar to Hoover Commission). 

H. R. 280, Mr. Goodwin, January 3, 1953. To re-establish the 
Commission on Organization of the Executive Branch of the Govern- 
ment. (Hoover Commission). Same as S. 106. 

H. R. 992, Mr. Brown of Ohio, January 6, 1953. Identical with 
S. 106. 
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H. R. 1248, Mr. Davis of Wisconsin, January 7, 1953. Same as 
S. 106. 

H. R. 2089, Mr. Elliott, January 26, 1953. To re-establish the Com- 
mission on Organization of the Executive Branch of the Government 
(Hoover Commission). (Similar to S. 106, H. R. 280 and H. R. 1248). 

S. 597, by Senator McCarthy (for himself and Senator Mc- 
Clellan), January 23, 1953. To amend and extend the Reorganization 
Act of 1949. 

H. R. 1979, by Mr. Brown of Ohio, January 22, 1953. To amend 
the Reorganization Act of 1949 so that such act will apply to reorgani- 
zation plans transmitted to the Congress at any time before April 1, 1955. 





Government Traffic 


S. 906, Senator Johnson, of Colorado, February 13, 1953. To 
establish the finality of contracts between the government and common 
carriers of passengers and freight subject to the Interstate Commerce 
Act. 

H. R. 3288, Mr. Aspinall, February 9, 1953. To establish the 
finality of contracts between the government and common carriers of 
passengers and freight subject to the Interstate Commerce Act. (Same 
as §. 906). 


Highways 


H. R. 7, Mr. Dingell, January 3, 1953. To provide for a system 
of cross-country highways. 

S. 283, Senator Kilgore, January 9, 1953. To provide a trans- 
continental superhighway with alternate sections. (Relates to Crozet 
Superhighway—Boston to San Diego). 

H. R. 1032, Mr. Hand, January 6, 1953. To establish a national 
superhighway commission to provide for plans and surveys for the con- 
struction of a National Superhighway System. 

H. R. 1420, Mr. Staggers, January 9, 1953. Identical with H. R. 7. 





Inland Waterways Corporation 


H. R. 618, Mr. Smith of Mississippi, January 3, 1953. To extend 
the jurisdiction and increase the capital stock of Inland Waterways 
Corporation. 





Interstate Commerce Commission 


S. 281, Senator Tobey (by request) January 9, 1953. To amend 
the Interstate Commerce Act so as to give I. C. C. veto of State Com- 


missions with respect to freight, passenger, or station service. (Similar 
to S. 2829—82nd Congress). 
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H. R. 294, Mr. Hoffman of Michigan, January 3, 1953. To expand 
the activities of the Department of Commerce in accordance with the 
recommendation of the Commission on Organization of the Executive 
Branch of the Government (Hoover Commission). (Would transfer to 
Secretary of Commerce all functions of the I. C. C. relating to formu- 
lation of railroad consolidation plans, railroad car service, railroad safety 
and motor carrier safety). 

H. R. 451, Mr. Hoffman of Michigan, January 3, 1953. To make 
certain changes in laws applicable to regulatory agencies of the Govern- 
ment so as to effect the recommendations made by the Commission on 
Organization of the Executive Branch of the Government (Hoover 
Commission). (Would amend Section II of the Interstate Commerce 
Act so as to give Chairman of the I. C. C. jurisdiction of its internal 
management, its relations with Congress, and the execution of its 
policies. ) 

H. R. 553, Mr. Philbin, January 3, 1953. To require that one 
member of the Interstate Commerce Commission be from the New 
England States. (Commissioner Arpaia is from Connecticut). 





1. C. C.—Appropriations 


S. 469, Senator Johnson of Colorado, January 13, 1953. Making 
appropriations for the support of the Government for the fiscal year 
ending January 30, 1954. (Would appropriate $9,590,000 for the In- 
terstate Commerce Commission). 





Investigation of Domestic Land and Water Transportation 


S. Res. 23, by Senator Tobey, January 7, 1953. (Would extend to 
June 30, 1953 time within which Senate Committee on Interstate and 
Foreign Commerce may report relating to its investigation of domestic 
land and water transportation under S. Res. 50, 81st Congress, as 
amended and supplemented). 





Labor-Management Disputes—Strikes 


H. R. 132, Mr. Heselton, January 3, 1953. To declare and protect 
rights of public when labor disputes result in, or threaten to result in 
danger to public health or safety. 

H. R. 369, Mr. Auchinecloss, January 3, 1953. Identical with 
H. R. 132. 





Mahaffie Act 


H. R. 3287, Mr. Aspinall, February 19, 1953. To amend the Inter- 
state Commerce Act by requiring the Interstate Commerce Commission 
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to consider, in stock modification plans, the assents of controlled or con- 
trolling stockholders. (Similar to 8. 947). 

S. 907, Senator Johnson of Colorado, February 13, 1953. To 
amend the Interstate Commerce Act by requiring the Interstate Com- 
merce Commission to consider, in stock modification plans, the assents 
of controlled or controlling stockholders. 





Minimum Wages 


H. R. 2078, Mr. Dollinger, January 26, 1953. To amend the Fair 
Labor Standards Act of 1938 to establish $1.25 minimum hourly wage, 
and for other purposes. 

H. R. 2938, Mr. Fine, February 12, 1953. To amend the Fair 
Labor Standards Act of 1938 to establish at $1.25 minimum hourly wage 
and for other purposes. 

H. R. 2340, by Mr. Wier, January 29, 1953. To amend the Fair 
Labor Standards Act so as to increase the minimum hourly wage from 
75 cents to $1.00. 





Motor Carriers—Equipment Leases 


H. R. 3203, Mr. Wolverton (by request) February 18, 1953. To 
amend the Interstate Commerce Act in order to prohibit the Interstate 
Commerce Commission from regulating the duration of certain leases 
for the use of equipment by motor carriers and the amount of compen- 
sation to be paid for such use. (Same as S. 925). 

S. 768, by Senator Dirksen, February 4, 1953. To amend Part II 
of the Interstate Commerce Act to provide for filing of equipment trust 
agreements and other documents evidencing or relating to the lease, 
mortgage, conditional sale, or bailment of trucks and trailers. 

S. 925, Senator Tobey (by request), February 13, 1953. To 
amend the Interstate Commerce Act in order to prohibit the Interstate 
Commerce Commission from regulating the duration of certain leases 
for the use of equipment by motor carriers and the amount of compen- 
sation to be paid for such use. 





Parcel Post Rates 


S. 586, Senator Carlson, for himself and Senator Johnston, January 
23, 1953. To repeal certain laws authorizing the Postmaster General, 
with the approval of the Interstate Commerce Commission, to revise 
parcel-post rates, size limits, zones, and other conditions of mailability. 
(Under this bill the fixing of parcel-post rates would be by Congress 
and not by the I. C. C.). 

H. R. 2685, Mr. Broyhill, February 6, 1953. To readjust size and 
weight limitations on Fourth-Class Parcel Post. 
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8. 465, Senator Humphrey (for himself and other Senators), Janu- 
ary 13, 1953. To provide relief against certain forms of discrimination 
in interstate transportation. 

H. R. 563, Mr. Powell, January 3, 1953. To amend the Interstate 
Commerce Act so as to prohibit the segregation of passengers on ac- 
count of race or color. 

H. R. 1013, Mr. Dollinger, January 6, 1953. Same as H. R. 563. 

H. R. 1250, Mr. Dawson of Illinois, January 7, 1953. Same as S. 465. 





Railroad Communication Systems 


S. 539, Senator Tobey, January 20, 1953. To authorize the Inter- 
state Commerce Commission to make mandatory the installation of cer- 
tain railroad communication systems. 

H. R. 1998, Mr. Price, January 22, 1953. To promote the safety 
of employees and travelers upon railroads, and to protect the public by 
requiring certain common carriers by railroad to install and maintain 
communications systems and for other purposes. (Similar to S. 539). 

H. R. 3095, Mr. Price, February 16, 1953. To amend Section 25 
of the Interstate Commerce Act, to require certain common carriers 
by railroad to install and maintain communication systems to promote 


safety of employees and travelers on railroads, and for other purposes. 
(Similar to 8. 539). 





Railroad Reorganizations 


H. R. 2970, Mr. O’Hara, of Minnesota (by request), February 12, 
1953. To amend the Interstate Commerce Act in order to expedite and 
facilitate the termination of railroad reorganization proceedings under 
Section 77 of the Bankruptcy Act and to require the Interstate Com- 
merce Commission to consider, in stock modification plans, the assents 
of controlled or controlling stockholders, and for other purposes. (This 
bill would also amend the Mahaffie Act). 

S. 978, by Senator Johnson of Colorado, for himself and Senator 
Capehart, February 18, 1953. To amend the Interstate Commerce Act 
in order to expedite and facilitate the termination of railroad reorgani- 
zation proceedings under Section 77 of the Bankruptcy Act and to 
require the Interstate Commerce Commission to consider, in stock modifi- 
eation plans, the assents of controlled or controlling stockholders. 
(Similar to H. R. 2970). 





Railroad Retirement Act 


The following bills would amend the Railroad Retirement Act of 
1937 : 

H. R. 122, Mr. Dorn of South Carolina, January 3, 1953. To pro- 
vide full annuities for individuals who have completed 30 years of 
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service ; to provide annuities equal to one-half the average monthly com- 
pensation on the basis of the five years of highest earnings. 


a- H. R. 203, Mr. Wickersham, January 3, 1953. To provide that a 

on railroad employee who has completed 30 years of service may retire on 
a full annuity. 

te H. R. 149, Mr. Martin, of Iowa, January 3, 1953. To provide full 

» annuities, at compensation of half salary or wages based on the five 


highest years of earnings for individuals who have completed 35 years 


3. of service or who have attained the age of 60. 
9. H. R. 239, Mr. Cunningham, January 3, 1953. Identical with 
H. R. 149. 
H. R. 240, Mr. Cunningham, January 3, 1953. Identical with 
H. R. 149. 
r- H. R. 243, Mr. Cunningham, January 3, 1953. To provide for a 
r- 25 percent increase in the annuities and pensions payable to railroad 
employees and their survivors. 
y H. R. 356, Mr. Van Zandt, January 3, 1953. Would repeal last 
yy paragraph of Section 3(b), effective October 30, 1951. (Relates to com- 
n putation of annuities where years of service include only part of service 
x prior to January 1, 1937). 
S. 419, Senator Chavez, January 13, 1953. To refund taxes deducted 
S from wages of Mexican railroad workers, under provisions of Railroad 
e Retirement Act of 1937, as to workers employed in the United States 
5. under agreement of April 29, 1943. 
H. R. 456, Mr. Kearney, January 3, 1953. Similar to H. R. 122. 
H. R. 528, Mr. O’Brien of New York, January 3, 1953. Similar 





to H. R. 122. 
H. R. 594, Mrs. St. George, January 3, 1953. To provide that rail- 
, road employees may retire on full annuity at age 60 or after serving 
d 30 years, ete. 
r H. R. 1378, Mr. Cretella, January 9, 1953. To provide full annuity 
. for individuals who have completed 30 years of service. (Same as 
S H. R. 122). 


8 H. R. 1544, Mr. Fino, January 13, 1953. (Same as H. R. 122 and 
H. R. 1378). 

r H. R. 1736, Mr. Van Zandt, January 14, 1953. (Same as H. R. 122, 

t H. R. 1378 and H. R. 1544). 

4 H. R. 1737, Mr. Van Zandt, January 14, 1953. To provide for a 

J 25 per centum increase in annuities and pensions. (Same as H. R. 243). 


4 H. R. 1738, Mr. Van Zandt, January 14, 1953. To provide full 
. annuities, at compensation of half salary or wages based on five highest 
years of earnings, for individuals who have completed 35 years of service 
or have attained the age of 60. (Same as H. R. 149). 

H. R. 1999, Mr. Rees, January 22, 1953. To amend the Railroad 
Retirement Act of 1937 so as to provide that the spouse of an individual 
; who has been awarded a disability annuity shall be entitled to a spouse’s 
annuity if such spouse has attained the age of 65. 
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H. R. 2929, Mr. Dague, February 12, 1953. To repeal those pro- 
visions of the Railroad Retirement Act of 1937 which reduce the amount 
of the annuity or pension which an individual or his spouse receives 
under such act in cases where either the individual or his spouse is 
(or on proper application would be) entitled to certain insurance bene- 
fits under the Social Security Act. 

H. R. 2961, Mr. LeCompte, February 12, 1953. Similar to H. R. 
2929. 

H. R. 3104, Mr. Van Zandt, February 16, 1953. To amend the 
Railroad Retirement Act of 1937, as amended, by reducing the age 
requirement for a widow’s insurance annuity from 65 to 60. 





Reconstruction Finance Corporation 


H. R. 1519, Mr. Bender, January 13, 1953. Providing for disso- 
lution of the Reconstruction Finance Corporation. 

S. 892, by Senator Byrd, for himself and certain other Senators, 
February 13, 1953. To dissolve the Reconstruction Finance Corpora- 
tion and transfer certain of its functions relating to National Defense 
to other agencies in the government, ete. (Similar to H. R. 1519.) 





Reed-Bulwinkle Act Repeal 


H. R. 533, Mr. O’Hara, of Minnesota, January 3, 1953. To repeal 
Section 5a of the Interstate Commerce Act (Reed-Bulwinkle Act). 





Safety Appliances 


8. 1023, by Senator Morse, February 18, 1953. To supplement the 
Railway Safety Appliance Acts and for other purposes. (Would make 
it unlawful for any common carrier subject to the Interstate Commerce 
Act to haul, or permit to be hauled or used on its line, or to deliver 
for use on the property of any consignee whether or not such consignee 
is a common carrier, any car subject to the provisions of the Act not 
equipped with appliances provided by the Safety Appliance Act. 





St. Lawrence Seaway and Power Project 


H. J. Res. 2, Mr. Kilburn, January 3, 1953. To approve agreement 
between the United States and Canada relating to Great Lakes-St. 
Lawrence Basin. 

H. J. Res. 3, Mr. Dingell, January 3, 1953. Similar to H. J. Res. 2. 

H. J. Res. 4, Mr. Dingell, January 3, 1953. To authorize compact 
or agreement between states of Maine, New Hampshire, Vermont, New 
York, Pennsylvania, Ohio, Indiana, Michigan, Illinois, Wisconsin, Minne- 
sota, and certain other states, and the Dominion of Canada, with respect 
to the St. Lawrence Seaway. 
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H. J. Res. 98, Mr. Machrowicz, January 7, 1953. Similar to H. J. 
Res. 2. 

H. J. Res. 104, Mr. Dondero, January 9, 1953. To create St. Law- 
rence Seaway Development Corporation to construct part of the St. 
Lawrence Seaway, etc. 

S. 589, Senator Wiley, for himself and a number of other Senators, 
January 23, 1953. To create the St. Lawrence Seaway Development 
Corporation to construct part of the St. Lawrence Seaway in United 
States territory in the interests of national security, ete. 

S. 1010, Senator Lehman, February 18, 1953. To provide that 
licenses granted by the Federal Power Commission for power projects 
in the International Section of the St. Lawrence River shall be con- 
ditioned so as to assure marketing preferences to public agencies and 
cooperatives. 

S. J. Res. 45, Senator Lehman, for himself and other Senators, 
February 18, 1953. Joint Resolution providing for developing of the 
resources of the Great Lakes—St. Lawrence Basin ete. (Similar to 
H. J. Res. 195.) 

H. R. 3319, Mr. Zablocki, February 19, 1953. Providing for 
creation of the St. Lawrence Seaway Development Corporation, Ete. 
(Similar to S. 589.) 

H. J. Res. 195, Mr. Roosevelt, February 18, 1953. Same as S. J. 
Res. 45 above. 





Transportation Investigation 


S. J. Res. 22, Senator Tobey, January 7, 1953. Would extend to 
June 30, 1953 time for completing Transportation Investigation author- 
ized by S. Res. 332—82d Congress. (Organization and work of I. C. C.). 





Transportation Policy—Racketeering 


S. 275, Senator Hunt, January 9, 1953. To further define the na- 
tional transportation policy. (Would declare national transportation 
policy to be against racketeering). 





Transportation Tax 


H. R. 5, Mr. Dingell, January 3, 1953. To reduce excise taxes, ete. 
(Would repeal tax on transportation of persons and tax on transporta- 
tion of property). 

H. R. 91, Mr. Seudder, January 3, 1953. To repeal the taxes on 
transportation of persons. 

H. R. 66, Mr. Keogh, January 3, 1953. To amend Section 3469(a) 
of the Internal Revenue Code. Would fix the tax on transportation of 
persons at 10 per cent. 
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H. R. 92, Mr. Seudder, January 3, 1953. To reduce the rate of tax 
on transportation of property. 

H. R. 1271, Mr. Multer, January 7, 1953. To repeal certain mis- 
cellaneous excise taxes. (Would repeal tax on transportation of per- 
sons and property). 

H. R. 2524, by Mr. Dollinger, February 3, 1953. To repeal certain 
miscellaneous excise taxes. Would repeal the tax on transportation of 
persons and property. Same as H. R. 1271. 

H. R. 2956, Mr. Kean, February 12, 1953. To provide that 
amounts which do not exceed 51 cents shall be exempt from the tax 
imposed upon amounts paid for the transportation of persons. 

H. R. 3424, Mr. MeMillan, February 24, 1953. To repeal the tax 
on admissions and the tax on the transportation of persons. 





Time 


H. R. 534, Mr. O’Hara of Minnesota, January 3, 1953. To provide 
that Standard Time shall be the measure of time for all purposes. 

H. R. 1419, Mr. Staggers, January 9, 1953. To provide that Stand- 
ard Time shall be the measure of time for all purposes and to authorize 
Congress to establish Daylight Saving Time for any year by concurrent 
resolution. 

H. R. 1722, Mr. Reams, January 14, 1953. To provide that Stand- 
ard Time shall be the measure of time for all purposes and to establish 
Daylight Saving Time throughout all time zones. 





War Damage Corporation 


S. 476, Senator Ferguson, January 16, 1953. To grant succession 
to the War Damage Corporation. 

H. R. 1283, Mr. Multer, January 7, 1953. Same as S. 476. 

S. J. Res. 40, Senator Frear, February 10, 1953. Joint resolution 
stating a policy concerning war damage. 

H. R. 2733, Mr. Multer, February 6, 1953. To grant succession to 
the War Damage Corporation and for other purposes. 





Water Carriers 


H. R. 3289, Mr. Aspinall, February 19, 1953. To authorize the 
Interstate Commerce Commission to revoke or amend, under certain 
conditions water carrier certificates and permits. (Similar to S. 905.) 

S. 905, Senator Johnson of Colorado, February 13, 1953. To 
authorize the Interstate Commerce Commission to revoke or amend, 
under certain conditions, water carrier certificates and permits. 
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1. C. C. APPROPRIATIONS 


Ex-President Truman transmitted to Congress the estimates of the 
Budget Bureau as to appropriations needed by the various federal de- 
partments and agencies for the fiscal year ending June 30, 1954. Among 
the recommendations was one calling for an increase in appropriations 
for the I. C. C. The Budget Bureau estimated that the Commission 
should have an appropriation in 1954 of $12,150,000 compared with 
$11,003,500 in the current year. For general expenses in the 1954 fiscal 
year the amount recommended was $10,400,000 compared with $9,319,- 
500; for railroad safety, $1,010,000 in 1954 compared with $974,500 in 
1953, and for locomotive inspection, $740,000 compared with $709,500 
in the preceding year. 

In the new budget, it was explained that the proposed increase of 
$1,080,500 in the general expenses item of the I. C. C. was principally 
for ‘‘highway safety work, valuation of railroads and pipelines, and 
disposition of formal proceedings in rate and operating authority cases.’’ 

‘*Recent reductions,’’ President Truman said in his message trans- 
mitting the budget estimates, ‘‘in the appropriations for the regulatory 
agencies—particularly the Interstate Commerce Commission and the 
Federal Communications Commission—have seriously impaired their 
ability to carry out the responsibilities assigned to them by law. The 
administrative expenditures of these agencies are small in relation to 
the importance of their activities to the Nation’s economy. This budget 
provides moderate increases for these agencies to enable them to over- 
come serious backlogs of pending cases, and to deal more effectively 
with emerging new problems.”’ 





SENATE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 


The following is the personnel of the Senate Committee on Inter- 
state and Foreign Commerce for the 83d Congress: 


Republicans Democrats 
Charles W. Tobey, N. H., Chair- Edwin C. Johnson, Colo. 


man Warren G. Magnuson, Wash. 
Homer E. Capehart, Ind. Lyndon B. Johnson, Texas 
John W. Bricker, Ohio Lester C. Hunt, Wyo. 
Andrew F. Schoeppel, Kan. John O. Pastore, R. I. 
John M. Butler, Md. A. 8. Mike Monroney, Okla. 
John 8. Cooper, Kentucky George A. Smathers, Fla. 


Dwight Griswold, Neb. 
Charles E. Potter, Mich. 


The Committee was increased from thirteen to fifteen members as 
result of action taken by the Senate on January 9. 
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HOUSE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 


The following is the personnel of the Committee on Interstate and 
Foreign Commerce of the House of Representatives for the 83d Con- 
gress : 


Republicans Democrats 

Charles A. Wolverton, of N. J. Robert Crosser, Ohio 

Chairman J. Perey Priest, Tenn. 
Carl Hinshaw, Calif. Oren Harris, Ark. 
Joseph P. O’Hara, Minn. Dwight L. Rogers, Fla. 
Robert Hale, Me. Arthur G. Klein, N. Y. 
James I. Dolliver, Iowa Harley O. Staggers, W. Va. 
John W. Heselton, Mass. William T. Granahan, Pa. 
John B. Bennett, Mich. F. Ertel Carlyle, N. Car. 
Richard W. Hoffman, II. John Bell Williams, Miss. 
John V. Beamer, Ind. Peter F. Mack, Jr., Il. 
William L. Springer, Il. Homer Thornberry, Texas 
Alvin R. Bush, Pa. Louis B. Heller, N. Y. 
Paul F. Schenck, Ohio Kenneth A. Roberts, Ala. 
Joseph L. Carrigg, Pa. Morgan M. Moulder, Mo. 


Herbert F. Warburton, Del. 
Steven B. Derounian, N. Y. 
Thomas M. Pelly, Wash. 

J. Arthur Younger, Calif. 





FEDERAL MOTOR TRANSPORT COMMISSION PROPOSED 


Labor and management representatives of the trucking industry 
have asked President Eisenhower to help in their efforts for the creation 
of a new Federal Motor Transport Commission to handle government 
affairs of their industry. Dave Beck, President of the AFL Teamsters 
Union, was the spokesman for the group. After a conference with the 
President, Beck announced that they had no encouragement. President 
Eisenhower told them the new Administration wants to cut down on 
government agencies and not create new ones. 





UNDER SECRETARY OF COMMERCE FOR TRANSPORTATION 


Mr. Robert B. Murray, Jr., was confirmed on January 26th as the 
new Under Secretary of Commerce for Transportation. 

Mr. Murray, who succeeds Jack Garrett Scott in the Commerce De- 
partment post, formerly was president of the Pennsylvania Economy 
League, Harrisburg, Pa., whose activities for efficiency and economy in 
government included research in highway transportation. In 1950, he 
directed preparation of a report for the Pennsylvania Highway Plan- 
ning Commission. He was in charge of the highway study by virtue of 
his post with the League which staffed the Planning Commission and 
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directed its research. The report, which now is the basis of all highway 
construction and planning by the Pennsylvania Highway Department, 
presented a ‘‘blueprint’’ whereby the highway program could be re- 
vamped without additional gasoline or any new motor vehicle license 
taxes for 12 years. Born in Hampstead, Md., 41 years ago, Mr. Murray 
after graduation from Harvard in 1934 served until 1942 as specialist on 
a railroads for investment banking houses and the New York 
Trust Co. 





PRESIDENT EISENHOWER APPOINTS NEW ASSISTANT POSTMASTER GENERAL 
IN CHARGE OF TRANSPORTATION 


Mr. John C. Allen, G. T. M., Sears, Roebuck & Company, was con- 
firmed on January 29th as the new Assistant Postmaster General in 
charge of the Bureau of Transportation of the Post Office Department. 

Mr. Allen, successor to John M. Redding who inaugurated the mail- 
by-truck program, had been with Sears, Roebuck & Co. since 1932, be- 
coming general traffic manager in 1946. Practically all of his transpor- 
tation experience was with Sears, although he was traffic manager of 
Mandel Bros., Chicago, for a time after graduating from Wesleyan Uni- 
versity, Middletown, Conn., in 1928. He was born in Fairhaven, Mass., 
47 years ago, but now is a resident of Lombard, Ill. He is a member of 
the Executive Committee of the National Industrial Traffic League and 
served as chairman of its committee on LCL shipments. He also is a 
member of the transportation committees of the U. 8. Chamber of Com- 
merce and the National Retail Federation. 





UNEMPLOYMENT INSURANCE REGULATIONS 


The Railroad Retirement Board has amended Section 325.13 of its 
Unemployment Insurance Regulations. The title of the Section has been 
changed to ‘‘ Applications for unemployment benefits and employment 
service’’ since a certificate of benefit rights is no longer issued. For the 
same reason, the phrase ‘‘application for unemployment benefits’’ has 
been substituted for ‘‘application for a certificate of benefit rights’’ 
wherever the latter occurs in the body Section 325.13. 
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TRANSPORTATION PRINCIPLES AND PROBLEMS * 


REVIEWED By Epwarp DumBAULD, Attorney at Law, 
Uniontown, Pennsylvania. 


This comprehensive and readable treatise by two teachers of eco- 
nomics at the University of Florida is an excellent survey of the eco- 
nomic, legal, and political phases of transportation. It should be very 
useful as a textbook for applicants preparing themselves for admission 
to Commission practice, and as a reference book for practitioners seek- 
ing to track down citations to familiar cases that elude the memory at 
the moment when the due-date of a brief approaches. 

After a historical sketch extending ‘‘from Indian trail to airway”’ 
and an analysis of the economic significance of transportation, a 
thorough and lucid treatment of rate making and rate regulation is 
given (in Chapters 7-17). This is followed by chapters on regulation 
of service, securities and reorganization, unification, labor, public aid, 
government ownership, and national transportation policy (Chapters 
18-24). While no reader will agree with all the authors’ views, the 
treatment is quite thorough and objective. (Perhaps local patriotism 
may enter into their plausibly presented disapproval of rates permitting 
California citrus fruit to compete with Florida in Eastern markets, p. 
462). The only features of Commission jurisprudence which the re- 
viewer noted as failing to appear somewhere in the book are the status 
of household goods carriers and the curious doctrine which seeks to 
preserve competition by prohibiting control in a common interest of 
carriers having overlapping operating rights but which permits ex- 
tinction of such competitive operation by merger or consolidation of such 
rights into a single company. 

In a very intelligent discussion of government ownership the auth- 
ors find no theoretical or practical need for such a measure in this 
country under present conditions (p. 659). If it should ever come about 
it would be because of the carriers’ inability to secure the necessary 
private capital, or because the public became convinced ‘‘that regulation 
has failed to prevent excessive rates or unsatisfactory service and that 
it cannot be made effective’’ (p. 650-51). They believe that government 
ownership could be made ‘‘reasonably acceptable’’ if the elimination of 
politics from management were achieved. They point out that experi- 
ence in World War I was not so unsatisfactory as is often supposed. 
‘‘From an operating point of view the Administration accomplished 
much, . . . and the financial deficit is to be explained primarily by the 
deliberate policy of keeping the level of rates low so as to check inflation. 
In clearing up congestion, the government succeeded where the com- 
panies failed.’’ (p. 652). 


*By Truman C. Bigham and Merrill J. Roberts, 2nd ed. New York: McGraw- 
Hill Co., 1952. 686 RP. Index. $6.00. : 

Editor's Note: Mr. Dumbauld was formerly at the Department of Justice, 
Washington, D. C. and at present is President of the Fayette County Bar Asso- 
ciation, Uniontown, Pennsylvania, where he practices law. 
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Among the debatable statements made in the book are the following : 
that ‘‘the constitutionality of federal regulation [of contract carriers] 
has not been definitely established’’ (p. 203); that the ‘“‘primary ob- 
jective of the legislation of 1940 was to restrain competition, at least to 
a limited extent and to bolster up the transport industries with special 
reference to the welfare of the railroads’’ (p. 249); that regulation of 
air transport should have been put in the hands of the Interstate Com- 
merce Commission (p. 274); that proponents of the Bulwinkle bill be- 
lieved ‘‘that monopolistic practices can be more effectively prevented by 
the Commission than by the courts’’ (p. 278) ; that ‘‘the Commission is 
unnecessarily conservative’’ (p. 284); that ‘‘the proper basis for rates 
is cost’’ (p. 306); that new service will be authorized if the applicant 
shows it ‘‘can be furnished at reduced costs’’ (p. 503) ; that compulsory 
consolidation is advisable (p. 591); and that public aid should be off- 
set by user charges (p. 642). 

The authors point out that railroads operate under constant costs 
rather than variable with traffic (p. 164-171), require relatively large 
capitalization, and are frequently monopolistic. Consequently there is 
a tendency toward discriminatory rates on the ‘‘added traffic’’ theory 
so as to obtain low grade traffic by charging ‘‘ what the traffic will bear’’ 
in order to obtain some contribution therefrom toward meeting the fixed 
costs. This may lead to ‘‘ruinous competition,’’ which ‘‘may be defined 
as competition that results in the establishment of a rate level too low 
to attract new capital’’ (p. 177). These conditions are less significant in 
water and highway transportation (p. 186). 

The authors remark that legislation since 1920 has been designed to 
benefit the carriers rather than to protect the public, and has been en- 
acted ‘‘with the approval of the transportation industry.’’ They note, 
however, that ‘‘one spokesman for the railroads [R. V. Fletcher] has 
argued ... that the later laws have strengthened bureaucratic control 
at the expense of operating efficiency’’ (p. 233). Skeptical of ‘‘the 
umbrella principle of rate making’’ (p. 491) and use by the Commis- 
sion of minimum rate powers, the authors recommend that if such rates 
are imposed they should be based ‘‘upon the fully allocated costs of the 
low-cost agency’’ and other agencies should be permitted to meet com- 
petition provided they do not go below out-of-pocket costs (p. 493-94). 
‘As in New Automobiles in Interstate Commerce, the Commission has 
often said that raising rates to protect uneconomic agencies is contrary 
to the national transportation policy and to the rules of rate making’’ 
(p. 495). The authors ‘‘conclude that the best basis for rates is the 
prudent investment’’ theory in valuation of the rate base (p. 320). 

In addition to copious footnotes, there appears at the end of each 
chapter a judicious selection of references dealing with the topic treated 
therein. A list of visual aids is also appended (p. 683-685). 











Rail Transportation 
By Joun F. Doneuan, Editor 





FORMAL MATTERS 
Colorado Intrastate Freight Rates 


In Docket 30959—Colorado Intrastate Freight Rates and Charges, 
the I. C. C. has found that Colorado intrastate rates and charges on 
sugar beets, beet-sugar final molasses, lime rock and limestone, cement, 
coal, dolomite, and ganister rock cause unjust discrimination against 
interstate commerce, and as to cement, undue preference of and advan- 
tage to persons in intrastate commerce, and undue prejudice and dis- 
advantage to persons in intrastate commerce. A basis for adjustment 
of the rates and charges which will remove the unjust discrimination 
and undue prejudice was prescribed. 





Wyoming Intrastate Freight Rates 


In Docket 30962—Wyoming Intrastate Freight Rates and Charges, 
the I. C. C. has found that Wyoming intrastate rates and charges on 
sugar beets and beet-sugar final molasses cause unjust discrimination 
against interstate commerce and undue and unreasonable advantage, 
preference, and prejudice as between persons and localities in interstate 
commerce. The basis for adjustment of such rates to remove the un- 
Jawfulness found to exist was prescribed. 





Ogden Gateway Case 


In Docket 30297—The Denver and Rio Grande Western Railroad 
Company v. Union Pacific Railroad Company et al., the I. C. C. has ex- 
tended until April 15, 1953, the time for filing petitions for reconsidera- 
tion. It has also postponed the effective date of the order so that it now 
stands to become effective June 8, 1953. 





Combination Rates on Iron and Steel 


In I. & S. Docket 6039 (and First Supplement)—Combination Rates 
on Iron and Steel Articles, the I. C. C. has postponed the hearing from 
February 17 to April 17, in order to give the railroads additional time 
in their effort to work out an adjustment which will be satisfactory to 
the protestants. The Southern carriers have requested withdrawals of 
their schedules which are under suspension. 
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Petroleum Rates Reduction 


The I. C. C. has approved a rate reduction of about 40 percent 
on refined petroleum products from El] Paso, Texas and Los Angeles, 
California, to Arizona and New Mexico, to become effective February 
8, 1953. The Commission said that the reduction is necessary to meet 
the threat of pipeline competition. It had been requested by 33 rail- 
roads. Several trucking firms and the AFL Teamsters Union protested 
the rate cut, charging the railroads were trying to ‘‘drive tank truck 
operators from the area.’’ The proposal to build a pipe line from El 
Paso ‘‘poses a real threat to both rail and truck interests,’’ the ma- 
jority of the Commission said. Five members of the Commission dis- 
sented wholly or in part. 





South Buffalo Terminal Allowance 


In Ex Parte 104—Part II, Terminal Services—South Buffalo Rail- 
way Terminal Allowance, the I. C. C., at the request of the United States 
District Court for the District of Maryland, has modified its order of 
October 20, 1952, so as to make its effective date May 12, 1953. The 
order was originally scheduled to become effective February 12, 1953. 
The South Buffalo has filed a suit to set aside the Commission’s order. 





Denver & Intermountain Abandonment 


Division 4 of the I. C. C. has authorized the Denver and Inter- 
mountain Railroad Company to abandon its entire line of railroad, 
between Denver and Golden, in Colorado, including its so-called Morrison 
branch. The Santa Fe, the Burlington, the Rock Island, the Colorado 
and Southern and the Denver and Rio Grande Western were authorized 
to abandon operation under trackage rights over portions of the line in 
Denver and Jefferson Counties, Colorado. 

Answering the proposal that the Denver Tramway Corporation, 
the owner of the capital stock of The Denver and Intermountain, should 
make up the operating losses, Division 4 said in its report: 

‘‘There is nothing in the record herein which suggests that the 
present financial condition of the applicant particularly concerning 
operating losses is due to the control exercised over it by Tramway. 
These losses must be taken into consideration irrespective of the financial 
condition of the owners of its stock. Furthermore, Tramway is under 
no obligation to furnish funds in order to support a subsidiary’s 
operation. Brooks-Scanlon Co. v. R. R. Comm., 251 U. 8. 396, Mineral 
Point & Northern Ry. Co. Abandonment, 158 I. C. C. 591.’’ 





New Bern, N. Car. Gateway Case 


In Docket 30995—United States of America v. Atlantic Coast Line 
Railroad Company, Et Al., Division 3 of the I. C. C. has held that the 
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failure of the Atlantic Coast Line Railroad Company and other carriers 
to establish through routes and joint rates on interstate traffic from 
and to Jacksonville, North Carolina (railhead for the United States 
Marine Corps base at Camp Lejeune), to and from points in the United 
States north, northeast and northwest of Jacksonville via New Bern, 
North Carolina, has not been shown to be unlawful. The complaint was 
dismissed. 





California Intrastate Rates 


Fifteen railroads operating in the State of California have asked 
the Interstate Commerce Commission to institute a Thirteenth Section 
investigation of the failure and refusal of the California Public Utilities 
Commission to permit intrastate rates to be increased as authorized in 
Ex Parte 175 for interstate traffic. It is alleged that the intrastate rates 
are now 9% below the general level of currently applicable interstate 
rates. There are certain commodities as to which the railroads are not 
seeking to increase intrastate rates. 





Ahnapee & Western Per Diem 


In Docket 17801—Rules for Car Hire Settlement, the I. C. C. ina 
Fifth Report of the Commission on further hearing, has entered an 
order to give effect to its prior findings (283 I. C. C. 639), that The 
Ahnapee and Western Railway Company should make car hire settle- 
ments in accordance with the per diem rules, without free time allow- 
ance, on railroad-owned freight cars on its line in line-haul service. 
The ordering paragraphs read as follows: 

“‘Tt is ordered, That The Ahnapee and Western Railway Company 
be, and is hereby, notified and required to cease and desist, on or before 
March 23, 1953, and thereafter to abstain, from making settlements 
for the use of cars of other railroads in use on its line on and since 
June 1, 1947, under rules and at rentals which are in conflict with those 
herein prescribed in the next succeeding paragraph: 

“Tt is further ordered, That The Ahnapee and Western Railway 
Company be, and it is hereby, notified and required to make settlements 
with car owners at the per diem rate, and in accordance with the 
regulations, prescribed from time to time by the code of per diem rules 
for the use of railroad-owned general-service freight cars, for the use 
of cars of other railroads on its line on and since June 1, 1947, without 
free time allowance, and without reclaim except on cars handled by it in 
terminal switching service.’’ 

Commissioner Mahaffie dissented. Commissioners Splawn, Mitchell, 
Cross, Knudson, and Chairman Alldredge did not participate in the 
disposition of the proceeding. This is, therefore, a decision by five 
Commissioners. 
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Western R. R. Rates on Newspapers 


The I. C. C. has dismissed a complaint by The American Newspaper 
Publishers Association which alleged that Western railroad rates on 
newspapers and newspaper supplements are unjust and unreasonable. 
The Commission said that railroad rates for handling newspapers have 
risen only 38 or 39% since 1931, while on other baggage car traffic the 
increase has been considerably more. The Commission said there is no 
adequate basis for concluding that the present rates are in any respect 
unreasonable. 





FINANCE 
Erie Purchase 


The Erie Railroad Company has been authorized by Division 4 
of the I. C. C. to purchase a portion of the Vallonia branch of the 
Bessemer & Lake Erie Railroad Company in Crawford County, Pa., 
and to acquire trackage rights over another portion of the same branch. 





M-K-T Mahaffie Act Application 


Finance Docket No. 18006—Missouri-Kansas-Texas Railroad Com- 
pany Securities Modification has been assigned for hearing, under 
Section 20b of the Interstate Commerce Act, on March 24, 1953, at 
9:30 A. M., at the offices of the Commission, in Washington, D. C., before 
Examiner John L. Bradford. 





Louisiana Southern Acquisition 


Division 4 of the I. C. C. has approved the application of the New 
Orleans and Northeastern Railroad Company, a wholly-owned subsidiary 
of the Southern Railway Company, for authority to acquire control of 
Louisiana Southern Railway Company through purchase of its capital 
stock. 





Mahaffie Act Study Proposed 


Chairman Tobey of the Senate Interstate and Foreign Commerce 
Committee has proposed that his committee make an over-all re- 
examination of the so-called Mahaffie Act (Sec. 20b of the Interstate 
Commerce Act) relating to reorganization of railroad financial 
structure. 





Great Northern Abandonment 


The Great Northern Railway Company has been authorized by 
Division 4 of the I. C. C. to abandon portions of its Sioux Falls-Water- 
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town line and to construct tracks connecting with a line of the Milwaukee 
in or near the city of Sioux Falls, South Dakota. Acquisition by the 
Great Northern of trackage rights over part of the line of the Milwaukee, 
has also been approved. The changes are made for the purpose of 
enabling the Municipal Airport of Sioux Falls to extend a runway 
80 as to permit the use of jet airplanes. 





1. C. C, PROCEDURE 
Organization and Work of |. C. C. 


The Interstate Commerce Commission has consolidated the functions 
of the Securities Section and the Loans and Reorganizations Section 
of the Bureau of Finance under the name of Securities and Reorganiza- 
tions Section. 

The position of Chief of the Securities Section has been abolished. 
Examiner Grutzik, who was formerly Assistant Chief of the Securities 
Section has been appointed Assistant Chief of Securities and Reorgani- 
zations Section. 





LABOR MATTERS 
National Mediation Board Annual Report 


Settlement of labor disputes under the Railway Labor Act’s emer- 
gency dispute machinery has become ‘‘increasingly ineffective’’ the 
National Mediation Board said in its annual report for 1952, made 
public recently. Unless this section of the Act can be revitalized, the 
Board added, it may be necessary for Congress to re-examine this pro- 
cedure. 

The Board in its report called attention to ‘‘the growing and 
continued tendency in the rail industry to handle wage and important 
rules changes on a national basis.’’ 

‘*While this trend,’’ the Board added, ‘‘cannot be criticized in and 
of itself in certain instances, the results of such national handling point 
up the fact that in recent years, only a very few of these national 
movements have been settled in mediation or abitration, and the ma- 
chinery of the section 10 emergency boards has grown increasingly 
ineffective in the settlement of such disputes. The experience with 
section 10 emergency boards during the past year is enlightening in this 
respect. During that period a total of six such boards were created by 
Executive order. Three of these were set up to consider disputes 
national in character. In only one of these six instances was the dispute 
settled on the basis of the emergency board recommendations. Such 
recommendations were useful only as the basis for further negotiations 
or meditation efforts looking toward a settlement. Lack of widespread 
publicity and understanding of the issues involved, and the resultant 
lack of mobilization of public opinion behind the reports of these boards 
has made this portion of the machinery set up in the Railway Labor 
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Act less and less effective. As it has been used in the past few years, 
section 10 of the Act has resulted only in an additional delay of 60 
days or more before the parties finally find it necessary to settle their 
dispute in direct negotiations, usually under the auspices of this Board 
or the executive branch of the Government. Unless this section of the 
Act can be revitalized, and the recommendations of emergency boards 
again command respect, it may be necessary for the Congress to re- 
examine this procedure. After all, there is no satisfactory substitute 
for the time-tested methods of settlement through mediation or volun- 
tary arbitration, and the Board hopes that these means will be more 
generally resorted to in the future.’’ 





STATISTICS 
Valuation of Railroads 


The I. C. C. Bureau of Valuation has prepared a statement showing 
elements of value of property used in common carrier service by Class 
I line-haul railways as of January 1, 1952. The following is a sum- 
mary of those elements of value: 





Roadway $17,535,245,444 
Equipment 10,353,417,630 

Total $27,888,663,074 
Present Value of Land and Rights $ 1,966,672,842 


Working Capital and Materials and Supplies $ 889,994,800 





Steam Railway Accidents 


The Bureau of Transport Economies and Statistics of the I. C. C., 
has issued a preliminary summary of steam railway accidents for the 
years 1952 and 1951. 

During the year 1952 there were 12 passengers killed and 1993 
injured in train and train service accidents as compared with 142 killed 
and 3134 injured in such accidents during 1951. 

During 1952 there were 354 employees killed and 20,527 injured 
while on duty, as compared with 395 killed and 23,340 injured while 
on duty in 1951. 





Net Railway Operating Income—1952 


Net railway operating income of 131 Class I railroads in the year 
1952, before interest and rentals, was $1,078,454,945. This represented 
a rate of return of 4.11 percent on net property investment at the end 
of the year, compared with 3.69 percent for 1951 and 4.23 percent for 
1950. 
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PERSONNEL MATTERS 
N. M. B. Appointment 


The nomination of Francis A. O’Neill, Jr., of New York, to succeed 
himself as a member of the National Mediation Board for the term 
expiring February 1, 1956, has been confirmed by the Senate. 





NRAB Referees 


M. J. O’Malley, an attorney of Huntington, Indiana, has been 
appointed: by the National Mediation Board as a referee to sit with the 
First Division of the NRAB in 43 deadlocked cases, including 10 Norfolk 
Southern-Trainmen cases. 

Emmett Ferguson, an attorney of Lafayette, Indiana, has been 
appointed as a referee by the National Mediation Board, to sit with 
the Conductors-Trainmen supplemental board in 42 deadlocked cases. 





LEGISLATIVE MATTERS 
House Committee Hears |. C. C. Members 


Chairman Wolverton, of the House Committee on Interstate and 
Foreign Commerce, set March 10 and 11 as dates for hearing statements 
by members of the I. C. C. concerning problems and legislative proposals 
of the Commission as to which the assistance of the Committee may be 
solicited by the agency. 
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Motor Transportation 
By Harry E. Boot, Editor 
Attorney, American Trucking Associations, Inc. 





Federal Legislation of Interest to Motor Carriers 


Bills have been introduced in the House (H. R. 3203) and the 
Senate (S925) which would prohibit Commission regulation of leasing 
by adding a new paragraph to Section 202 of the Interstate Commerce 
Act to be known as Section (d). The section to be added provides as 
follows: ‘‘Nothing in this part shall be construed to authorize the 
Commission to regulate the duration of any lease, contract, or other 
arrangement for the use of any motor vehicle by a motor carrier in 
providing transportation, or the amount of compensation to be paid for 
such use.’’ 

Both bills were introduced by request and carry strong support of 
agricultural interests. At this time no hearing has been set on the 
proposed bills. While the bills would affect many of the leasing rules 
issued by the Commission in Ex Parte MC-43, the proposed legislation, 
as written, would have no effect on the inter-change rules promulgated 
in the I. C. C. order of May 8, 1951. 

Representative A. J. Multer of New York has introduced a bill, 
(H. R. 1286) which provides for a national uniform system for vehicle 
recordation. According to the author of the bill it is intended to en- 
courage the development of a national uniform system of automobile 
registration. There is a wide variance in the laws of many of the states 
concerning such registration which often lead to injustice and un- 
certainty in commercial transactions involving automobiles, particularly 
in transactions which involve a movement of automobiles from one state 
to another. The term ‘‘automobile,’’ as defined in the bill, applies to 
all motor vehicles including trucks, trailers and motorcycles. According 
to an interpretation by the Congressman from New York, the bill is 
not a mandatory one, but is permissive; nevertheless, it is believed that 
if enacted it would be widely used because of ‘‘simplicty of the method 
established for proving ownership.’’ Under such a law, registration 
forms would be supplied by U. S. District Court Clerks and owners of 
vehicles would have to enter their names and address and a description 
of the vehicle and other pertinent information on such forms. A 
District Court Clerk’s certificate would be conclusive evidence of owner- 
ship of any motor vehicle. 

A bill introduced by Senator Edwin C. Johnson of Colorado 
(S904) would standarize rates on household goods shipped by the federal 
government for its employees and thus eliminate the practice of requir- 
ing competitive bids which movers have complained of and which have 
allegedly created rate chaos. 

Another bill (S906), would establish the finality of contracts with 
common carriers of freight and passengers engaging in interstate trans- 
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portation. This bill appears to correct the situation resulting from 
numerous instances in which the government has contended that it was 
overcharged. These overcharge claims have encouraged carrier demand 
for some fixed contractual basis which would establish the rate or rates 
at the time the transportation is performed. 





New Rules for the Transportation of Explosives Issued by Virginia 


The Virginia Corporation Commission has issued revised regulations 
for trucks hauling explosives between points in Virginia; the revised 
regulations became effective March 15, 1953. The new regulation will 
provide that explosives carriers must have the word ‘‘explosives’’ in red 
letters on the rear and both sides of the vehicles in letters at least 4” 
high. At least 2 fire extinguishers approved by the National Board of 
Fire Underwriters must also be carried. Lessees, and persons acting 
for the lessee, now become responsible along with the owner of the 
vehicle to see that the minimum safety requirements are carried out. 

The new regulations further provide that the drivers of explosives 
carrying vehicles must be at least 21 years old and a vehicle’s engine 
must not be running at any time while the vehicle is loading or un- 
loading. Explosives must not be placed within 15 feet of the exhaust. 
A further provision in the regulations is that where vehicles carrying 
explosives are stopped because of a violation of the law, or otherwise, 
the vehicle must be parked at least 1000 feet from any residence or any 
other building where people live or work and also be as far from a 
main or secondary highway as possible. 





U. S. Supreme Court Rules on Two Truck Tax Cases 


The United States Supreme Court recently handed down two 
decisions which uphold the constitutionality of increased registration 
fees in Illinois and the imposition of a City of Chicago Tax on motor 
carriers. Two cases are involved in the one ruling, Bode v. Barrett and 
Coordinate Transport of Illinois v. Barrett, both of which questioned 
the legality of the increased registration fees in Illinois. (See February 
issue Practitioners Journal, page 428). 

In the Illinois tax cases the court held: ‘‘The power of a state to 
tax, basic to its sovereignty, is limited only if in substance and effect 
it is an exertion of a different and a forbidden power, as far example 
the taxation privilege protected by the First Amendment. No such 
problem is even remotely involved here.’’ 

The other case, City of Chicago v. Willett Co. involved the prosecu- 
tion of a Chicago Trucking Company for transporting freight within 
the city of Chicago without having paid the city license tax on intra- 
city drayage, even though the trucking company alleged that it could 
not separate inter and intra city freight in its operations. In Justice 
Frankfurter’s opinion, he stated ‘‘In the circumstances, a tax of reason- 
able proportion such as the one in question, not shown in fact to be a 
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burden on interstate commerce, is not inconsistent with the commerce 


clause.’’ 





1. C. C. Asked to Reverse Order in McCullough Transfer Case 


The Commission has been asked to reverse the decision of its Division 
5 which withheld a grant of operating authority to McCullough Trans- 
fer Company. The carrier applied for authority to transport bulk 
cement from a point near Buffalo to consignees in four Pennsylvania 
counties and was filed as MC-10900 Sub 16. Division 5 denied the 
authority. It is the contention of the applicant that Division 5 erred 
in attempting to require a shipper to use rail service, particularly in 
view of the fact that the shipper, the Federal Portland Cement Com- 
pany, intends to resort to private carriage rather than attempt to carry 
on operations with the railroad transportation. 

Division 5, with Commissioner Lee dissenting, found that the trans- 
portation available to the shipper is adequate even though the application 
was unopposed, except for rail carriers, and evidence was presented to 
show intolerable delays in rail service and that other for-hire motor 
carrier service is unavailable. 

In the petition for reconsideration, the applicant states: ‘‘It seems 
that the majority members of Division 5 felt that the shipper in question 
must use the railroad service whether it likes it or not, or go to private 
carriage. The order has the end result of requiring a manufacturer 
to either lose its market and the consequent loss of business, or buy 
trucks and go into the transportation business.”’’ 

The applicant in this case already has authority to transport cement 
in bags, but since shipping methods have changed in the movement of 
cement, a large quantity that formerly moved in bags is now moving 
in bulk shipment. 

At the original hearings, no motor carriers appeared as protestants 
and the American Trucking Associations have now filed a petition for 
leave to intervene and have requested the Commission to reconsider 
Division 5’s decision. The A. T. A.’s petition for reconsideration argues 
that adequate rail service does not authorize the denial of motor carrier 
authority, reasonable competition is in the public interest and required 
by the Interstate Commerce Act, the Commission should discourage, 
not foster, monopolies of transportation; and the decision of Division 
5 contravenes the National Transportation Policy. 





Canadian Truck Depot Opened Near Toronto 


Canada’s first privately-owned sufferance warehouse and truck 
terminal for general use recently opened, and as a result, it is now 
possible for U. S. exporters to have goods shipped ‘‘in bond’’ to Toronto 
and avoid the lengthy delays often experienced when the cargo is 
cleared through the customs at the Canadian border. The actual loca- 
tion of the warehouse is in Etobicoke, a suburb of Toronto and is located 
To to the Queen Elizabeth Way a main traffic artery of the province 
of Ontario. 
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The warehouse is to be operated by Midcontinent Truck Terminal 
Ltd., in conjunction with the Canadian Customs and Excise Department. 
Before the opening of this warehouse, several large companies have 
opened their own ‘‘in bond’’ warehouses, but this development provides 
the first truck sufferance warehouse available for general use. 

The main advantages of the new procedure, from an importers 
viewpoint, are speed and close contact with the custom brokers; however, 
the cost is reported to be higher than with ordinary border clearance 
since the terminal company gets its revenue by charging truck operators 
for every 100 lbs. of cargo passing through. Terminal charges do not 
include labor for loading or unloading, and truck operators must either 
provide their own or hire from a terminal labor pool. A special pro- 
cedure has been prescribed for trucks using the terminal’s facilities. 





Recent Regulation and Laws Affecting Interstate Commerce 
in the States 


New York has made some changes regarding truck and trailer 
registrations which includes a new definition of maximum gross weight. 
New York now determines gross weight to be the weight of the vehicle 
plus the weight of the maximum load actually to be carried during the 
registration period. The new law also requires owners of trucks and 
trailers to affix to the vehicle, figures showing the weight of the vehicle, 
the maximum load and the total of the maximum gross weight as certified 
in the registration application. 

A recent case involving the New England Greyhound Lines v. 
Powers was one concerning extent of state jurisdiction over interstate 
motor carriers. In this case it was held that the provisions of the Rhode 
Island Constitution and general laws which prohibit the holding of an 
intrastate certificate by a corporation which is not chartered by the state 
must give way to an order by the Interstate Commerce Commission 
which authorizes an interstate carrier to purchase the intrastate operat- 
ing rights of another carrier. The state of Rhode Island maintains that 
the purchasing carrier should be chartered by the state of Rhode Island 
but the District Court ruled against this contention. 





1. C. C. Requested to Limit Insurance Hearing to Cargo Insurance 


A petition has been filed by the American Trucking Associations 
requesting the I. C. C. to limit the recently announced hearings on 
motor carrier insurance coverage solely to cargo insurance. 

The proceedings docketed as Ex Parte 5 is a reopening, and the 
A. T. A. petition points out that in October 1951 the Commission revised 
its public liability and property damage insurance requirements. The 
petition for limiting the scope of the hearing states that there are no 
factors intervening since the present P. D. and P. L. limits became 
effective which indicates that those limits are no longer appropriate. 

The hearing has been set for May 4th in Washington. 




















Water Transportation 
By Ricuarp H. Specker, Editor 


Executive Vice-President, National Water Carriers Association, Inc. 





Anthracite Coal to New England Territory 
Fourth Section Relief Continued 


By report and order dated February 9, 1953, in Fourth Section 
Application No. 15200, upon further hearing, the Commission has 
granted the railroads authority to continue the maintenance of reduced 
rates on anthracite coal, in carloads, from mines in Pennsylvania to 
destinations in New England, without observing the long-and-short-haul 
provisions of section 4 of the Interstate Commerce Act. 

The Commission’s report states: ‘‘This was one of a number of 
proceedings that were reopened for reconsideration August 6, 1947, 
upon petition of associations of water carriers for an investigation into 
the lawfulness of rates and practices in connection with traffic trans- 
ported by rail carriers in competition with water carriers. Pursuant 
to that order, the carriers parties to the applications under consideration 
filed a return in which they sought continuation of the outstanding 
relief. Continuing relief was opposed by the National Water Carriers 
Association, Inc., an organization representing tugboat and barge 
operators, protestants here, on behalf of certain of its members who 
were then or had been handling anthracite to New England ports. The 
proceeding was heard further in 1948, following which division 2, by 
fifth supplemental fourth-section order No. 12210, entered April 5, 
1950, with the second report, vacated the outstanding relief. Upon 
petitions of applicants and supporting interests, the applications were 
again reopened for further hearing, and the effective date of the vacat- 
ing order was postponed * * ®.”’ 

The Commission concludes: ‘‘Upon the facts of record, it does not 
appear that water competition upon which the original relief was based, 
or competition with gas as a fuel, justifies continuation of the relief. 
The record is clear, however, that competition with oil as a fuel is grave 
and compelling, that this competition is more prevalent in the coastal 
areas than in the interior, and that maintenance of the present rates 
on anthracite is necessary to meet this competition.’’ 





Newtex Steamship Corporation 
Extension—Sulphur 


The Commission has issued its fourth amended certificate and 
order, dated February 3, 1953, in Docket No. M-896, Sub. No. 9, 
authorizing operation by Newtex Steamship Corporation, of New York, 
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N. Y., as a common carrier by self-propelled vessels in the transportation 
of crude sulphur, in bulk, from Galveston, Texas and Port Sulphur, 
La. to Baltimore, Md., Boston, Mass., and points in the New York, N. Y. 
and Philadelphia, Pa. harbor areas. 





Blaine Stubblefield 
Application for Extension 


Blaine Stubblefield, doing business as Hell’s Canyon Run, of 
Weiser, Idaho, has filed an application in Docket No. W-1014, Sub. 
No. 1, requesting authority to extend its present operations as a common 
carrier of passengers and property to include an upstream operation 
from Kinney Creek Rapids to Home, Oregon. Its present certificate 
authorizes operation downstream only from and to all points along the 
Snake River between Weiser and Granite Creek and from those points, 
except Granite Creek, to Lewiston, Idaho. 





Weyerhaeuser Steamship Company 
Temporary Authority 


By order dated February 18, 1953 in Docket No. W-417, Sub. No. 
No. 5, the Commission has authorized Weyerhaeuser Steamship Com- 
pany to continue to operate as a common carrier by self-propelled 
vessels in the transportation of pig lead from Selby, Calif. to Carneys 
Point, N. J., until further order of the Commission, but not beyond 
the —_ its application for permanent authority has been finally de- 
termined. 





Bay Cities Transportation Company 
Temporary Authority 


By order dated February 18, 1953 in Docket No. W-379, Sub. No. 
3, the Commission has authorized Bay Cities Transportation Company, 
of San Francisco, Calif., to continue to operate as a common carrier by 
towing vessels in the performance of general towage between ports and 
points on San Francisco, San Pablo, and Suisun Bay, and along the 
Sacramento and San Joaquin Rivers and their tributaries, except be- 
tween Oakland, Calif. and Rough and Ready Island, Calif., until 
further order of the Commission, but not beyond the time its application 
for permanent authority has been finally determined. 





New London Freight Lines, Inc. 
Application for Extension 


By application filed February 25, 1953, in Docket No. W-939, 
Sub. No. 7, New London Freight Lines, Inc. request authority to extend 
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its present operations as a common carrier to include the transportation 
of passengers and property from the town of Southold, N. Y. to Say- 
brook, Conn. and return via Long Island Sound as an alternate route. 





Inland Waterways Corporation for Sale 


Secretary of Commerce Sinclair Weeks has put the Government’s 
Inland Waterway Corporation (operating the Federal Barge Line) 
up for sale or lease. The Secretary said that some of the corporation’s 
activities are in direct competition with privately-owned barge lines 
and constitute the ‘‘type of federal activity which could better be per- 
formed by private enterprise.’’ 





Switching at Memphis—lllinois Central Railroad 


Proposed Report 


Examiner W. J. Sweeney, Jr. has issued a proposed report in I. 
& S. Docket No. 6049, recommending that proposed switching charges 
at Memphis, Tenn., on interstate traffic in connection with the American 
Barge Line Company, be found not just and reasonable. 

By schedules filed to become effective November 14, 1952, the 
respondent, Illinois Central Railroad Company, proposed increases and 
reductions in switching charges at Memphis, Tenn. on traffic interchanged 
with American Barge Line Company, protestant herein. Upon protest 
of the protestant, operation of the schedules was suspended until June 
13, 1953. 

At Memphis, freight is transferred between the protestant’s barges 
and railroad cars at a dock owned by protestant. The transfer operation 
is performed by a wholly owned subsidiary of the protestant, and the 
railroad cars are moved to and from the dock by the protestant’s switch 
engine, over the latter’s track, from and to the connection with the 
respondent’s interchange tracks in North Yards. 

The Examiner’s proposed report states: ‘‘The Commission should 
find that the suspended schedules are not shown to be just and reason- 
able. The Commission should further find that the switching charges 
on interstate traffic between the respondent’s interchange tracks with 
the protestant and industries on respondent’s tracks within the switch- 
ing limits of Memphis, and the charges for switch movements between 
such interchange tracks and the interchange tracks with connecting rail 
lines on interstate traffic from or to points beyond Memphis, or on 
interstate traffic from or to industries within the switching limits of 
Memphis on the tracks of such connecting rail lines, are and for the 
future will be discriminatory and unduly prejudical to the extent that 
they exceed or may exceed the respective charges for similar switch 
movements in connection with rail lines at Memphis; provided, that the 
protestant shall continue to pay per diem reclaims for cars used.’’ 
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Palantic Steamship Co., Inc. 
Extension—Humboldt Bay 


Examiner Schweickhardt has issued a proposed report in Docket 
No. W-405, Sub. No. 2, recommending that the Commission authorize 
extension of the presently authorized operation of Palantic Steamship 
Co., Inc., to include service from ports and points on Humboldt Bay, 
Calif., and from Coos Bay, Oreg. to Atlantic Coast ports. 





Inland Waterways Corporation 
Application for Extension 


By application filed February 16, 1953, in Docket No. W-381, Sub. 
No. 3, Inland Waterways Corporation (operating the Federal Barge 
Lines), of New Orleans, La., has requested authority to transport 
general commodities as a common carrier by water, and to perform 
general towage, on the Minnesota River from its confluence with the 
Mississippi River at St. Paul, Minn. to Port Cargill, Minn., serving all 
intermediate ports. 





Isbrandtsen Co., Inc. 
Proposed Report 


Examiner Walter D. McCloud has issued a proposed report in 
Docket No. W-1041, recommending that the Commission find that public 
convenience and necessity require operation by Isbrandtsen Co., Ince. 
as a common carrier by self-propelled vessels to include (1) a regular 
fortnightly service in the transportation of passengers and commodities 
generally from specified Pacific Coast Ports to specified Atlantic Coast 
ports, during the period August through February: (2) a regular 
fortnightly service in the transportation of passengers and commodities 
generally from Richmond and Port Hueneme, Calif. to specified Atlantic 
Coast ports; (3) a regular fortnightly and irregular service in the 
transportation of passengers and commodities generally from specified 
Pacific Coast ports to New Haven, Conn.; (4) an irregular service in 
the transportation of commodities generally from specified Pacific Coast 
ports to specified Atlantic Coast ports, during the period August through 
February; and (5) an irregular service in the transportation of wood 
pulp, wood flour, and lumber from specified Pacific Coast ports to 
specified Atlantic Coast ports. 
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Freight Forwarder Regulations 


By Gries Morrow, Editor 
General Counsel, Freight Forwarders Institute 





Shipper Holding Forwarder Bill of Lading may Recover Damage 
Directly from Underlying Carrier used by Forwarder— 
Undisclosed Principal 


The Texas Court of Civil Appeals at Galveston, in Thompson v. 
American Abrasive Metals Company, 253 S. W. 2d 83, has ruled that a 
shipper using freight forwarder service may maintain an action for 
loss or damage directly against the underlying rail carrier handling the 
goods and, in the absence of a released valuation may recover from 
said rail carrier the full amount of damages sustained. 

The shipper (appellee in the case at bar) held only a freight 
forwarder bill of lading for his goods. The forwarder consolidated 
the goods with other shipments to make up a carload, and shipped by 
rail on a uniform straight bill of lading showing the forwarder as 
shipper and consignee. When the goods were damaged the shipper 
filed claim directly with the railroad causing the damage. The railroad 
refused payment and, upon suit, defended on the ground that under 
part IV of the Interstate Commerce Act the shipper has no cause of 
action against the underlying rail carrier. 

The Court (sustaining the lower Court) held that the shipper, in 
such circumstances, has a cause of action against the responsible underly- 
ing rail carrier as an ‘‘undisclosed principal’’ to the rail bill of lading. 

The Court quoted, with apparent approval, a contention of the 
shipper that while the shipper has no independent tort action for negli- 
gence against the carrier transporting the goods under the bill of lading 
issued to the forwarder, he does have a right of action on the bill of 
lading as an undisclosed principal. 





Air Freight Forwarder Investigation—Civil Aeronautics Board 


The Civil Aeronautics Board, under Docket No. 5947, has instituted 
an investigation into all matters concerning the activities of air freight 
forwarders. 

In the Air Freight Forwarder Case, 9 CAB 473 (1948) the CAB 
found that the services of air freight forwarders should be permitted 
on a temporary basis, for a period of five years, conditioned upon their 
obtaining from the Board a ‘‘Letter of Registration.’’ More recently, 
in Consolidated Flower Shipments, Inc—Bay Area et al., Docket 4902 
(Feb. 1953) the Board held that a so-called shippers association may be 
an air carrier, or air freight forwarder, and ordered the respondent 
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association to cease operations. 

In the order of investigation the Board said, among other things: 
‘‘The imminent expiration of the aforesaid Part 296 [authority for 
forwarder operations], and the holding by the Board in Docket 4902 
that a shippers’ association may be an indirect air carrier, requires a 
thorough investigation at this time into the problems of indirect air 
carriers of property as a means of analyzing the record of forwarder 
experience which has developed under Part 296, with a view to 
determining a sound permanent policy for the future of the indirect 
carrier (property) and for the forwarding industry.’’ 
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0. Regulation 
06. Commission Jurisdiction 


The distinction between a spur track and a branch line is often difficult to 
ascertain and each case is to be decided on its own facts, citing 71 1. C. C. 784, 792. 
While the question is one of mixed law and fact to be ultimately decided by a 
court, citing 298 U. S. 105, 109, the initial determination is to be made by the 
Commission, citing 320 U. S. 685. Where involved track is to be used for the 
sole pu of providing direct rail-transportation service between railroad’s main 
line and industries located on another line of the railroad, track is not a spur 
track within the exemption of section 1(18). F. D. 17987, Erie R. Co. Purchase, 
4] ape , i 19, 1953, Div. 4. 
The purchase of equipment by one party to a purchase or control transaction 
from another party thereto prior to approval constitutes an unlawful partial con- 
sumation where the equipment purchase is part and parcel of the purchase or 
control agreement, citing 39 M. C. C. 93. C-F-5023, Tidewater—Shaver Barge 
ge aggre and Purchase—Catlow Transport Co., not to be printed, Feb. 4, 

, Div. 4. 

While the Commission does not have authority under Part IV to award repara- 
tions, it may make findings as to the a of rates charged by freight for- 
warders, citing 264 I. C. C. 569. No. 30874, Moloney Electric Co. v. Universal 
Carloading & Distributing Co., ........ Gd) eee , Feb. 9, 1953, Div. 3 


07. Administrative Procedure 


The Commission can take official notice of the mileage distances between points. 
MC-52709, Sub 39, Rin q. Truck Lines Extension—Dangerous Explosives, not to 
be printed, Jan. 16, 1953, Div. 5. . 

Where several applications are heard separately, but the testimony of the sole 
supporting witness and of the opposing carriers was heard in one proceeding and 
incorporated by reference in the others, and where there is a close interrelation 
between the various proceedings, the handling of them in separate reports is not 
justified, since it is the Commission’s duty to effect as just, speedy and inexpensive 
a determination of the issues presented as practicable. MC-52709, Sub 39, Ringsb 
age Lines Extension—Dangerous Explosives, not to be printed, Jan. 16, 1953, 

iv. 5. 

Exceptions filed by one not a party to the 2. ee will be disregarded. 
MC-C-1286, Kalte v. Central Motor Lines, ........ ey ee , Jan. 23, 1953, Div. 2. 

Where one complainant is substituted for another as to certain shipments 
moving under an assailed rate, the substitution may not be objected to on the 
ground that claims of the substituted complainant are barred by the statute where 
aw were not barred as to the original complainant, citing 208 I. C. C. 147, 277 
I. C. C. 699. No. 30578, Consolidated Rendering Co. v. A. T. & S. F. Ry. Co., 
ae 1. C.C. ......., Jan. 12, 1953, Commission. 

Where complainant in a rate proceeding fails to introduce evidence in eA 
of oe of inapplicability, the proceeding will be dismissed. MC-C-1120, 
Hygrade Food Products Corp. v. Mathews, ........ tt , Jan. 23, 1953, Div. 2. 

An association may intervene in support of complainant in a case even though 
some of its members may be defendants where the association was intervening on 
its own behalf and not on behalf of its members who were defendants. A memo- 
randum of additional authorities filed too late for opponents to examine it and 
reply thereto Des to oral argument may not be received. No. 30297, Denver & 
R. G. W. R. Co. v. Union Pac. R. Co., ........ AS , Jan. 12, 1953, Commission. 

Where defendants in another proceeding had introduced cost studies which 
complainant now seeks to introduce in evidence, a motion to strike the evidence 
will be overruled since the challenged evidence was available to defendants for 
examination and for rebuttal and defendants were not shown to have been prejudiced 
by its receipt. No. 30592, American Newspaper Publishers Association v. A. T. & 
BF. Tg cesess 2 , Feb. 9, 1953, Div. 3. 
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10. Carriers 


11. Types of Carriers 


Where proposed motor carrier operation is designed to meet the needs of a 

particular shipper and there is no indication that it would be held out to the public 

enerally, the service is contract carriage. MC-54389, Sub 6, Hare Extension—Bloom 
ownship, not to be printed, Jan. 6, 1953, Div. 5. 


16. Corporate Reorganization 


Extension of Term of deposit agreement and authority of deposit committee 
approved. F. D. 16575, Lackawanna & Wyoming Valley R. Co. Reorganization, 
not to be printed, Jan. 27, 1953, Div. 4. ’ b 

Maximum limits of expenses to be incurred by reorganization managers in con- 
summating plan of reorganization fixed. F. D. 11681, New York, Susquebanna 
Western R. Co. Reorganization, not to be printed, Jan. 21, 1953, Div. 4. 


20. Franchises 


21. Necessity 


The desire of a distributing company to use the transportation service pro- 
vided by its majority stockholders in order to improve its financial position is no 
basis for a grant of authority, citing 33 M. C. C. 5, since it is inconsistent with the 
public interest to permit the establishment of a motor carrier operation of for 
the purpose of furthering a non-carrier enterprise, —s 32 M. C.C_ 1. MC-113262, 
Miller Contract Carrier Application, not to be printed, Jan. 9, 1953, Div. 5. 


DENIED FOR FAILURE OF PROOF 


ag iy Sub 1, Ray Common Carrier Application, not to be printed, Jan. 16, 

, Div. 5. 

wets Simonson Common Carrier Application, not to be printed, Jan. 16, 
, Div. 5. 

nesta Sub 2, Carew Common Carrier Application, not to be printed, Feb. 4, 
, Div. 5. 


22. Quality 


_ Section 209 (b) of the act prohibits the imposition of any terms, conditions or 
limitations that restrict the right of a contract carrier to substitute or add contracts 
within the scope of its permit, citing 2 M. C. C. 480, 29 M. C. C. 525, 44 M. C. C, 463, 
and a restriction limiting a contract carrier applicant to service for a single shipper 
would contravene that section. MC-113262, Miller Contract Carrier Application, 
not to be printed, Jan. 9, 1953, Div. 5. 

_ _ A proposed restriction of service to off-rail destination points is ae and 
indefinite and may not be allowed, citing 47 M. C. C. 221, 53 M. C. C. 805. MC- 
ng ae he ‘< o & Tanzola Extension—New Mexico, not to be printed, 
an. 27, , Div. 5. 


24. Extensions 


In order for an applicant to invoke the “follow-the-traffic” doctrine, he must 
show that the traffic loss has been due to a change in the shipper’s traffic pattern 
and not due to rate advantages a Soupetes carriers. MC-111688, Ray Ogg Com- 


mon Carrier Application, ........ _ gets , Feb. 2, 1953, Commission. 
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The fact that there is rail service available does not warrant the denial of an 
application for water carrier authority, citing 265 1. C. C. 207, since there are certain 
inherent advantages in water transportation, citing 260 |. C. C. 589. W-896, Sub 9, 
Newtex Steamship Corp. Extension—Sulpbur, ........ 1. C. C. ........ , Feb. 3, 1953, Div. 4. 

A mere desire for low rates is insufficient justification for the authorization of 
additional operations in a territory already adequately served. MC-11220, Sub 44, 
Gordons Transports, Inc., Extension—Sugar, ........ ig tg. Ree , Jan. 6, 1953, 
Commission. . 

Occasional peak demands or emergency requirements do not constitute a sound 
basis for the grant of a broad territorial authority to transport a dangerous and 
hazardous commodity such as liquified petroleum gas. Where several applicants 
seek authority to serve the same territory, consideration will be given to the quali- 
fications of each applicant, including its experience and equipment, the proximity 
of the carrier to the origins and the scope of its present operations in the territory. 
MC-64932, Sub 107, Rogers Cartage Co. Extension—Liquified Petroleum Gas, not 
to be printed, Jan. 9, 1953, Div. 5. neds 

The follow-the-traffic principle applies only in situations in which an apetonnt 
is faced with a substantial loss of traffic tending vitally to affect its over-all opera- 
tions and general service to the shipping and receiving public. MC-109947, Sub 15, 
Warsaw Trucking Co. iedoulen tt astings, not to be printed, Jan. 6, 1953, Div. 5. 

Where applicant does not propose to convert irregular-route authority to regular 
route authority, but seeks instead to superimpose proposed regular routes upon 
present irregular route operations which it would continue as in the past, the in- 
ability of applicant to preserve the fundamental distinction between the two types 
of operations is a basis for denial. An applicant cannot allow an irregular-route 
service to evolve into a regular-route operation and then after long-continued un- 
lawful regular-route operation claim the benefit thereof as proof for regular-route 
service, and if past operations are to carry any weight, conversion must be under- 
taken promptly after the need therefor becomes apparent. MC-31220, Sub 16, 
agg Motor Freight Extension—Regular Routes, not to be printed, Jan. 15, 1953, 

v. 5. 

The fact that an interstate carrier of passengers could transport them in inter- 
state commerce merely by filing his intrastate certificate under the second proviso 
of section 206 (a) does not entitle him to an interstate certificate, and the fact that 
he would receive incidental charter authority pursuant to section 208 (c) under 
the latter is not governing in the absence of evidence of a public need for such 
charter service. Application denied where Commission would have no way of pre- 
venting sale and subsequent .rax of intrastate certificate, resulting in dupli- 
cating rights, citing Day Case, 53 M. C. C. 672. MC-40418, Sub 1, Condos Extension 
—Claremont, N. H., not to be printed, Jan. 16, 1953, Div. 5. ; 

_ Two instances of claimed deficiencies in service do not establish that the exist- 
ing service is inadequate. MC-112066, Sub 1, Boz Extension—Canned Milk, not 
to be printed, Jan. 29, 1953, Div. 5. fj 

Motor Carrier Authority in lieu of rail-car service denied to railroad where exist- 
ing motor carrier service is adequate and proposed service is not restricted to traffic 
having a rail movement. MC-6/916, Sub 10, New York Central R. Co. Extension— 
Congers, ........ i oe eee , Jan. 27, 1953, Div. 5. : 

Actual movement of traffic over a newly opened segment of a waterway within 
120 days is not a condition precedent to obtaining water carrier rights under section 
309 (d), citing 265 I. CC. 231, 237, and water carriers are entitled to appropriate 
certificates without showing public convenience and necessity if they filed rates ap- 
— to new points and held themselves out to perform such service within 
20 days after the opening of the waterway for navigation. W-498, Sub 3, Hay Co. 
Extension—Harlinger, ........ * oy eee , Feb. 11, 1953, Div. 4. 


GRANTED IN PART 
MC-105957, Sub 24, Delta Motor Lines Extension—Port Gibson, not to be 


rinted, Jan. 9, 1953, Div. 5 
¥ e097 


109734, Sub 30, System Tank Lines Extension—Western Wasbington, not 
to be printed, Jan. 9, 1953, Div. 5. 
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mS Sub 3, Mitchko Extension—Morris County, not to be printed, Jan. 8, 
19 
MC-103880, Sub 88, Producers Transport Extension—Chicago Commercial Zone, 
not ~ be cole 3 Jan. 6, 1953, Div. 5. 
53 — Sub 7, Tapper Extension—Malt Beverages, not to be printed, Jan. 16. 
19 1V 


uci, Sub 15, Byrd Extension—Veneer, not to be printed, Jan. 27, 1953. 


v. 5. 
| M-13254, pease Exchange Contract Carrier Application, not to be printed, 
an. 
J MC-108836, Sub 4, Coates-Norrell Motor Express Extension—Pride, not to be 
printed, Feb. 2, 1953, Div. 5. 

MC-52858, Sub 24, Convoy Co. Extension—Nortbh Dakota, not to be printed, 
Feb. 4, 1953, Div. 5. 


DENIED FOR FAILURE OF PROOF 


MC-112713, Sub 19, Yellow Transit Freight Lines Extension—Kansas and Ohkla- 
boma, not, to be printed, Jan. 9, 1953, Div. 5. 
} nce nH a Sub 92, Hayes Freight ‘Lines Extension—Fort Knox, not to be printed, 
an. 

MC-86077, Sub 3, Hibbard Transportation Co. Extension—Dracut, not to be 


printed, eT 16, 1953, Div 
Sub 23, Bos Freight Lines Extension—Chemolite, not to be printed, 
Jan. XG 1953, Div. 5. 
1953 MG ONO. Sub 8, Sheats Extension—New Furniture, not to be printed, Jan. 19, 
159 Get. Sub 14, Schnathorst Extension—Clinton, not to be printed, Jan. 8, 
iv 

18 X ng ; Kovler Extension—Territorial Authority, not to be printed, 
an. iv. 5. 

MC-39491, Sub 4, Neibauer Bus Co. Extension—Trenton, not to be printed, 
Feb. 4, 1953, Div. 5. 

MC-113029, Sub 3, Marcus Trucking Co. Extension—New York, not to be 
printed, Feb. 1i, 1953, Div. 5. 


25. Temporary 


The mere fact that a carrier has been able to obtain traffic while operating 
under temporary authority is not conclusive proof that its operation is xpecitously 
required or that the available traffic cannot be conveniently and ex ey! 
handled by authorized carriers now operating in the wae ay 
— York Central R. Co. Extension—Congers, ........ Se 5 ne 

iv. 4. 

Although a grant of temporary authority creates no presumption that corre- 
sponding permanent authority will be — thereafter, evidence of such temporary 
operations is admissible to show the fitness or ability of applicant, the volume of 
traffic involved, diversion of traffic or the effect of a grant upon competing carriers. 
bey -, 2. “; om Steamship Corp. Extension—Sulpbur, ........ >» a ab Seems , 

e v. 5. 


26. Public Interest 


Where applicant transports for hire the same commodities which it purchases and 
transports in private carriage from the same shipper, the resulting mixture of private 
and for-hire carriage is inconsistent with the public interest, citing 7 M. C. C. 369, 
is + - 953 Bi .% 13519, Briggs Common Carrier Application, not to be printed, 

an v. 5. 
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28. Modification or Revocation 


An epetoent seeking an interstate me + YR) egistered operations 
now conducted under the second proviso of section a) ‘cataat not avoid ruling 
of the Day Case, 53 M. C. C. 672, denying such applications as a matter of 
latory policy, by offering to accept. a certificate conditioned upon the non-separation 
of interstate and intrastate rights, since the commission has no authority to include 
in any certificate a self-executing forfeiture term, condition or limitation, citing 
42 M. C. C. 211, or to issue a limited-term certificate conditioned to Pe 7 
the transfer of applicant's corresponding intrastate certificate, citing M b. 
28, decided Oct. 8, 1952. MC-97136, Sub 3, Butler Extension—General Commodine: 
not to be printed, Jan. 16, 1953, Div. 5. 


29. Abandonment 


A carrier cannot be required to maintain a railroad line merely for the purpose 
of affording shippers lower rates than those of other carriers, citing 282 I. C. C. 1, 12. 
on, D. 17782, Lebigh Valley R. Co. Abandonment, not to be printed, Jan. 19, 1953, 

iv. 

The Commission’s policy is to impose conditions for the protection of em- 
ployees when a portion of a line of railroad is to be abandoned but not where the 
entire line is to be abandoned, citing 271 I. C. C. 397. The financial losses suffered 
by a railroad are to be consider _Tegardless of the financial conditions of the 
railroad’s stockholders, particularly since a parent company is under no obligation 
to support a aiden 4 operations, citing 251 U. S. De i. U. C. Be. PB. "1 


17595, Denver & Intermountain R. Co. Abandonment, not to be printed, Feb. 4, 
1953, Div. 4. 


AUTHORIZED 


364 mile. F. D. 17993, Reading Co. Abandonment, not to be printed, Feb. 5, 
1953, Div. 4. 


1.46 miles. F. D. 17930, Great Northern Ry. Co. Abandonment, not to be 
— Feb. 6, 1953, Div. 4. 


48 miles. F. D. 17944, Bessemer & Lake Erie R. Co. Abandonment, not to be 
printed, Jan. 26, 1953, Div. 4 


37 miles. F. D. 17896, _— New York & Pennsylvania Ry. Co. Abandon- 
ment, not to be printed, Jan. 22, 1953, Div. 4. 


30. Finances 
34. Purpose 


Convertible debentures authorized to effect long-term financing and to replenish 
working capital. F. D. 17925, Garrett Freightlines Securities, ........ ie om ene ; 
Jan. 14, 1953, Div. 4. 

Guaranty authorized in connection with extension of maturity of subsidia 


obligations. F. D. 18015, Kansas yt Southern ~~; Co. Assumption of raat 
and Liability, not to be printed, Jan. 27, 1953, Div. 


EQUIPMENT TRUST CERTIFICATES AUTHORIZED 


‘ D. 18012, C. & O. Ry. Co. Equipment Trust Certificates, not to be printed, 
Jan. 27, 1953, Div. 4. Net interest cost—3.08%. 
F. D. ee a - See Trust Certificates, not to be printed, 
Jan. F Pia Div. 4. Net setneast “ cost—3. 19%. 
18011, Illinois Central R. Co. Equipment Trust Certificates, not to be 
printed Feb 3, 1953, Div. 4. Net interest cost—3. 05%. 


8019, Southern Ry. Co. Equipment Trust Certificates, not to be printed, 
Feb. 5, 1953, Div. 4. Net lien cost—3.05%. 
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STOCK AUTHORIZED 


F. D. agg Pacific Intermountain Express Co. Stock, not to be printed, Jan. 
28, 1953, Div. 4. Stock Dividend. 

F. D. 17784, Pacific Intermountain Express Co. Stock, not to be printed, Feb. 
6, 1953, Div. 4. Additional stock authorized to prevent dilution of existing stock 
purchase options. 


NOTES AUTHORIZED 


F. D. 18003, Yellow Transit Freight Lines Notes, not to be printed, Jan. 14, 
1953, Div. 4. Additional working capital. 

F. D. 17917, Tennessee Central y. Co. Notes, not to be printed, Feb. 2, 1953, 
Div. 4. Equipment financing. 


BONDS AUTHORIZED 


F. D. 17994, N. Y., N. H. & H. R. Co. Bonds, not to be printed, Jan. 16, 1953, 
Div. 4. Retirement of existing bonds. 


38. Necessity and Propriety 


Under section 4 of the Reconstruction Finance Corporation Act authorizing the 
R. F. C. to extend financial assistance to a railroad, the determination required by 
section 4(b) as to whether or not the financial assistance applied for is not other- 
wise available on reasonable terms is one for determination by the R. F.C. F. D. 
17899, Cores, & Florida Railroad Receiver Reconstruction Financing, not to be 
printed, Jan. 27, 1953, Div. 4. 


50. Service 
56. Accessorial 


While rule I! (a) of the tariff circular does not require it, charges for protective 
service against heat or cold of truckload shipments ordinarily — be ae ait 
stated and should not be included in line-haul rates, citing 56 | 
1. C. C. 649, 274 1. C. C. 751, 31 M. C, C. 169. Where present line hac rates reflect 
an element of charge for heater service they should be reduced accordingly since 
competitive necessity is no justification for the publication of unlawful char 
f * Fs Mon’. Heater Service Charge—Chicago to East, ........ ye ee : he. 

Where a rail carrier has, under its tariffs, the duty of a. grain doors, 
the ne gh damages as a result of its failure to do so includes all expenses in- 
curred by the shipper as a result thereof, including cost of nails, supporting > 
handling, hauling and storage. No. 30291, Continental Grain Co. v. A. T. & S 
| a © tare » Jan. 12, 1953, Commission. 

Where absorption of switching charges is provided for competitive traffic with- 
out qualification as to shipments accorded transit, that provision must be considered 
as part of the transit provisions under which through rates become applicable and 
the shipper is entitled to such absorption where all oe e of mf transit tariff 
are met. No. 30924, Flambeau Milling Co. v. M., St. P. & S. S. M. R. Co. ........ 
fd) eee , Jan. 12, 1953, Div. 3. 
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60. Charges 
61. Rate Making 


taken into account in peotes upon rates for transportation service. No. 29886, 
Official—Soutbwestern Divi. “ei, a ee » Jan. 12, 1953, Commission. 

A regulatory body may permit, but cannot require, rates made on an added- 
traffic or out-of-pocket cost "4, citing 236 U. S. 585. No. 30592, American 
aw een Assn. v. A. T. & S. F. Ry. Co, ........ 8 ee , Feb. 9, 

, Div. 3. 

Interterritorial rate making agreement approved under section 5a. Sec. 5a 
App. i. 26, Railroad Interterritorial Agreement, ........ 5s eee , Jan. 21, 1953, 

iV. 


62. Passenger Fares 


Increased passenger fares between Chicago and areas adjacent thereto approved. 
I & S 6017, Commutation and Multiple Fares Between Illinois and Wisconsin, 
i ee ay , Feb. 16, 1953, Commission. 


63. Commodity Classification 


Aluminum ingots made from scrap aluminum held to take rating ot 
aluminum ingots and not that of aluminum scrap, and resulting rates held not 
unreasonable. No. 30843, Samuel Greenfield Co. v. New York Central R. ee 
Sy eee , Feb. 10, 1953, Div. 2. ey , ; 

If the classification rating of a commodity is too low, the remedy is to adjust 
the ratings in the classification and not to —_ exceptions which are higher than 
the classification rating, citing 42 M. C. C. 716, 43 M. C. C. 337, and it is no defense 
to claim that the ratings were pp copied from the railroad classification. 
MC-C-1286, Kalte v. Central Motor Lines, ........ M. C. C. ......... Jan. 23, 1953, Div. 2. 

Since scrap tin plate is specifically listed in the classification, it is not entitled 
to the rate on scrap iron or steel, not og clad. No. 30951, Heekin Can Co. v. 
St. Louis-San Francisco Ry. Co., ........ A, ae » Jan. 12, 1953, Div. 3. | : 

An exceptions item of a broad nature does not supersede a specific classification 
item upon an article which has been assigned to a different commodity group for 
classification purposes, citing 222 1. C. C. 409. An exceptions rating on electrical 
appliances or equipment, including transformer — did not supersede a classifica- 
tion rating on electric wire insulators, which, while used as transformer parts, are 
specifically listed in the classification under a different commodity group or caption, 
citing 279 1. C. C. 121. No. 30874, Moloney Electric Co. v. Universal Carloading 
& Distributing Co., ........ les ee casinos: , Feb. 9, 1953, Div. 3. 


64. Rate Structure 


Rail rates reduced from a normal level to meet water competition may be no 
lower than necessary to meet the competition and may not be so low as to cast a 
burden on other traffic. In publishing reduced rates to meet such competition, 
the rates must not be prejudicial of competing shippers who are entitled to reason- 
my ng rate, citing 210 I. C. C. 629. No. 31101, National Water Carriers Assn. 
v. Long Island R. R. Co., ........ i. 6. .... , Feb. 3, 1953, Div. 2. 

The Commission’s power to require an increase in intrastate rates and charges 
depends upon whether intrastate traffic is contributing its fair share to earni 
required to meet maintenance and operating costs and to yield a fair return on the 
value of the property devoted to transportation service, citing 282 U. S. 194, 211. 
Where the intrastate and the interstate traffic, as a whole, moves under substantially 
identical conditions, and the costs of handling both services are inextricably woven 
together, the separation of such costs is not required, citing 292 U. S. 1, 9; 292 U. S. 


474; 274 1. C. C. 439, 463. No. 30960, Nebraska Intrastate Freight Rates and 
Charges, ........ ES 


C. |...» Jan. 12, 1953, Commission. 





| 
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Prior report affirmed on reconsideration. No. 30869, Kansas Intrastate Freight 
Rates and Charges, ........ ft ene , Jan. 12, 1953, Commission. it lies 
Intrastate rates on sugar beets and beet-sugar molasses held to discriminate 
inst interstate commerce. No. 30962, Wyoming Intrastate Freight Rates and 
barges, ........ Bs, SS ini , Feb. 2, 1953, Commission. 


65. Rate Level 


Since aluminum ingots formed from scrap aluminum have same transportation 
characteristics as aluminum ingots made from virgin metal or from refined scrap 
comparable rates held not unreasonable. The fact that ingots were made from 
scrap aluminum did not entitle ew to rating on | No. 30771, Apex 
Smelting Co. v. New York Central R. Co., I. C.C , Feb. 10, 1953, Div. 2. 

Fourth section relief denied where truck competition is potential and not actual. 
F. S. A. 26229, Cement—Kansas Gas Belt to Kansas, Missouri and Oklaboma, ........ 
1 = Re , Feb. 4, 1953, Div. 2. 

Reduced rail petroleum rates designed to forestall pipeline competition are not 
unreasonable where they cover out-of-pocket costs of handling traffic, even though 
the proposed rates are so low as to eliminate existing motor carrier competition 
for the involved traffic, citing 222 I. C. C. 487. I & S 6010, Petroleum, Los Angeles 
and El Paso to Ariz. and N. Mex., ........ A eee » Jan. 12, 1953, Commission. 

Unless the total charges are shown to be unreasonable, reparation will not be 
awarded merely because the interim increases exceeded the hold-downs prescribed 
in the final ex parte increases, distinguishing 283 I. C. C. 577. The fact that the 
reasonableness of a rate is to be determined with reference to the total charge 
consisting of a basic rate plus authorized increases is not in conflict with the 
principle that a rate may be unjust or unreasonable if one of its factors or com- 
ponent parts is unlawful, citing 218 I. C. C. 603. The prescription or approval of 
a rate for the future does not nesenerhy indicate that a prior higher rate was 
unreasonable, citing 233 U. S. 479, 486; 25 I. CC. e burden of proving 
that interim increases and the resulting total charges are unreasonable is 1x the 
party seeking reparation. No. 30578, Consolidated Rendering Co. v. A. T. & S. F. 
A ye Ay eee , Jan. 12, 1953, Commission. 

_ Motor carrier through rate held unreasonable to extent in excess of aggregate 
of intermediate commodity rates. MC-C-1364, Maurer-Neuer Corp. v. Freight Ways, 
Pe ote hy eee , Feb. 9, 1953, Div. 3. 

Tariff interpretation basis of finding certain rates ¢ -temeg No. 30780, 
Robertson Distributing Co. v. St. Louis-San Francisco Ry. Co., ........ al eee > 
Jan. 12, 1953, Commission. _ 

While rates made applicable through tariff error may be unreasonable, citing 
231 I. C. C. 562, 565, the mere fact that rates were erroneously published does not 
of itself establish unreasonableness. No. 31019, Skelly Oil Co. v. A. T. & S. F. 
_ |. ee KA , Jan. 9, 1953, Div. 3. 
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Proposed rates mage) mixed carloads of bicycles and furniture held pre- 
judicial to another shipper of bicycles who could only obtain rate ev by w 
straight carloads of bicycles. J & S 5989, Bicycles, Chicago to Utab, ........ I. Cc 
ha , Jan. 29, 1953, Div. 3. : ce 

Rates which apply ex parte increases to each factor of a combination rate 
instead of applying the increase only to the total “—- held unreasonable. No. 
30842, Traffic Bureau of Sioux Falls v. A. T. & S. F. Ry. Co, ........ RE ee oS . 
Jan. 29, 1953, Div. 3. : ‘ ee 

Rate comparisons basis of finding of reasonableness. No. 30762, California In 
dustrial Minerals Co. v. A. T. & S. F. Ry. Co., ........ ae , Jan. 29, 1953, 
Div. 3. See also No. 30848, Arizona Barite Co. v. Southern Pacific Co. ........ . Ge 
pea Rs , Jan. 16, 1953, Div. 3. | , _ 

Fourth section relief originally granted on coal on basis of water competition 
extended on basis of competition from other types of fuel. F. S. A. 15200, Antbra- 
cite Coal to New England Territory, ........ 4 , Feb. 9, 1953, Div. 2. 

While cement rates are generally on a mileage basis, the fact that rates from a 
cement plant outside the city but within the switching limits are the same as those 
within the city does not establish that rates are aso in the absence of a 
——s of injury to ee oo 0 industry. No. 30823, Penn-Dixie Cement Corp. 
v. A. G. S. Ry. Co, ........ a oh, qa , Feb. 9, 1953, Div. 3. 


66. Joint Rates and Divisions 


The relative cost of service is a vital factor in determining divisions, citing 
148 I. C. C. 457, 473, which must be considered ax: with the relative operating 
efficiency of the involved carriers, citing section 15 (6). A strict mileage prorate 
of jointline revenue is not a criterion of reasonable divisions, citing 148 1. C. C. 457, 
463. If the general rate structure is well adjusted, a valuable test of divisions is to 
compare them with local rates for the same hauls. Reasonable divisions prescribed 
on traffic between official and southwestern territories. No. 29886, Official—Soutb- 
western Divisions, ........ 5 ape , Jan. 12, 1953, Commission. 

In prescribing divisions, relative revenue needs of opposing groups of railroads 
must be taken into account. A strict mileage prorate is not a satisfactory measure, 
one 66 1. C. C. 196, 198. Just, reasonable and equitable divisions prescribed. 
No. 29885, Official—Southern Divisions, ........ ey , Jan. 12, 1953, Commission. 

A through route exists only when the carriers hold themselves now as offeri 
through transportation service and its existence is not dependent upon the form o 
the rates ey citing 343 U. S. 549, 155 I. C. C. 313. Since the 1940 amendment 
of section 15(4), the fact that the establishment of a through route may require a 
carrier to short-haul itself is no nage a bar to the requirement of such a through 
route, distinguishing 28 I. C. C. 518, 191 1. C. C. 127. Through routes and joint 
rates found to be necessary and desirable in the public interest via Ogden or Salt 
Lake City on certain commodities in order to provide adequate and more economic 
transportation. No. 30297, Denver & R. G. W. R. Co. v. Union Pac. R. Co., ........ 
Se eee », Jan. 12, 1953, Commission. —__ . 

Where existing route which permits originating carrier to retain long haul is 
not unduly circuitous, originating carrier has e ed substantial sums on facilities 
used for involved traffic and, in emergency, could move traffic in shorter time than 
over route sought, public interest does not require establishment of through route. 
ao 4 ad tates v. Atlantic Coast Line R. Co., ........ 1. C. C. ........ , Jan. 14, 

, Div. 3. 


67. Tariffs 


Tariffs must be construed according to the plain terms of the langu employes 
and where the language is unambiguous there is no need to resort to rules of tariff 
construction or interpretation, citing 261 U. S. 514. The fact that tariff terms do 
not reflect intent of the framers does not render the tariff ambiguous, citing 8 
F. Supp. 639. No. 30742, Schenley Industries v. Central of Georgia Ry. Co., ........ 
io’ «ee , Feb. 9, 1953, Div. 3. 
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69. Collection 
Order issued am sony Ahnapee and Western Railway Co. to make car-hire 
r 


settlements in accordance with per diem rules on railroad-owned freight cars on 
its line in line-haul service. No. 17801, Rules for Car Hire Settlement, ........ .< G 
se , Feb. 2, 1953, Commission. 


70. Accounts 
16. Costs 


Cost finding as applied to common carriers is a progressive science, and while 
the Commission welcomes research leading to the determination of elements of 
carrier costs, suggestions for improvement advanced by litigants in adversary pro- 
ceedings must necessarily be received with some skepticism. No. 29885, O. 
Southern Divisions, ........ Lc © ...... , Jan. 12, 1953, Commission. 7 

Cost studies in connection with the handling of mail or express are of little 
weight in determining the cost of handling newspapers, since there is little similarity 
between the handling of newspapers and the handling of mail or express, citi 
104 I. C. C. 527, 536. No. 30592, American ee Publishers Assn. v. A. T. 

a F, Rp. Co, ..... i. GC  ........ , Feb. 9, 1953, Div. 3. ; 

Since certain expenses of both commutation and non-commutation traffic are 
incurred jointly and since both types of traffic are handled under different condi- 
tions, a passenger-mile apportionment of costs between the two types of traffic 
is not persuasive. I & S 6017, Commutation and Multiple Fares Between [inois 
and Wisconsin, ........ i oy GE , Feb. 16, 1953, Commission. 


80. Unification 
82. Control or Affiliation 


Denied as resulting in duplicating operations under common control, which but 
for common control would be competitive with each other, citing 57 M. C. C. 53. 
MC-F-5278, Fleetlines, Inc—Control—Osbourn Trucking Co., ........ eS ot ; 
Jan. 14, 1953, Div. 4. 

Control of the Central Railroad Company of New Jersey by the Reading Com- 
any approved. F. D. 17978, Central R. Co. of N. J., Control, not to be printed, 
on 19, 1953, Div. 4. 

Control of the Louisiana Southern Railway wompeny by the New Orleans & 
Northeastern Railroad Company approved. F. D. 17972, Louisiana Southern Ry. 
Co. Control, not to be printed, Jan. 29, 1953, Div. 4. 


83. Acquisition or Merger 


_ Where railroad’s motor-carrier subsidiary acquires additional rights by purchase 
in an area where there is no other motor carrier service and rights to which pur- 
chased authority is to be joined are unrestricted, the usual rail-motor restriction 
will not be imposed, citing 45 M. C. C. 617, but purchased irregular-route authorit 
will be modified into regular-route authority, citing 50 M. C. C. 95. MC-F-5325, 
a _— Transport Co.—Purchase—Stalcup, not to be printed, Jan. 30, 
v. 4. 

Denied as resulting in new service. MC-F-5023, Tidewater—Shaver Barge Lines 
=_s and Purchase—Catlow Transport Co., not to be printed, Feb. 4, 1953, 
iv. 4. 
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APPROVED 


MC-F-5294, Allied Van Lines—Purchase—Daley and (Portion) Davis, not to be 
printed, Feb. 13, 1953, Div. 4 
1953" DR a -F-5317, (Nang (Portion)—Cresto, not to be printed, Jan. 22, 


gk Sze, Coast Truck Lines—Purchase—Oman, not to be printed, Jan. 26, 
iV 
1953 NGF 5201, W bitworth—Purchase (Portion)—Logue, not to be printed, Jan. 29, 


MC-F-5359, Continental Bus Sy og Sat aga (Portion)—Transcontinental Bus ° 


System, not to ‘be printed, Feb. 13, 71053, Div 

MC-F-5214, Consolidated 8S ng Freight Lines, not to be 
printed, Jan. 14, 1953, Div. 4. 
30, MCF 5200, Senna—Purchase—American Stevedore Co., not to be printed, Jan. 

MC-F-5160, Schien Truck Lines—Purchase—Overland Motor Freight, not to be 

printed, n. 30, 1953, Div. 4. 

MC- I61, Haines Carriers—Control and Merger—DeLong, not to be printed, 
Jan. 27, 1953, Div. 4. 


86. Effect on Service or Public 


In determining whether or not a proposed unification would result in a new 
service is the degree to which service under the unified operations would resemble 
that provided by applicants under separate ownership, and where the only result 
of the merger would be the elimination of the necessity for interchange, the para- 
mount needs of the public for efficient transportation service cama the minor 
adverse effects upon existing carriers. MC-F-4927, Interstate Motor ae 
and Merger—Great American Dispatch, ........ _ i 3 gen , Jan. 28, 1953, Div. 4. 














Recent Court Decisions 
By Warren H. Wacner, Editor 





Hearing Examiners subject to Civil Service Rules. 
Ramspeck, et al. v. Federal Trial Examiners Conference, et al. (No. 278) 


On March 9, 1953, the Supreme Court reversed the United States 
Court of Appeals for the District of Columbia Circuit in the proceeding 
in which various rules of the Civil Service Commission relating to hear- 
ing examiners were attacked. That court affirmed the District Court, 
which had declared invalid the rules relating to promotion, compensa- 
tion, tenure, and assignment of cases, interpreting Section 11 of the 
Administrative Procedure Act to require: (1) that hearing examiners 
employed by a particular federal administrative agency must be placed 
in the same salary grade; (2) that a hearing examiner may not be pro- 
moted from one salary grade to another within the same agency; (3) 
that hearing examiners must be assigned to cases in mechanical rotation 
without regard to the difficulty or importance of particular cases or the 
competence or experience of particular examiners; and (4) that the 
employment of hearing examiners may not be terminated by reduction 
in foree procedures where there is a lack of work or funds with which 
to pay them.* 

Quoting from the opinion of the Supreme Court: 


With the rapid growth of administrative law in the last few 
decades, the role of these quasi-judicial officers became increasingly 
significant and controversial. Many of the regulatory powers which 
Congress has assigned federal administrative agencies can be exer- 
cised only after notice and hearing required by the Constitution 
or by statute. These agencies have such a volume of business, in- 
eluding cases in which a hearing is required, that the agency heads 
the members of boards or commissions, can rarely preside over 
hearings in which evidence is required. The agencies met this 
problem long before the Administrative Procedure Act by desig- 
nating hearing or trial examiners to preside over hearings for the 
reception of evidence. Such an examiner generally made a report 
to the agency setting forth proposed findings of fact and recom- 
mended action. The parties could address to the agency exceptions 
to the findings, and, after receiving briefs and hearing oral argu- 
ment, the agency heads would make the final decision. 

Many complaints were voiced against the actions of the hear- 
ing examiners, it being charged that they were mere tools of the 
agency concerned and subservient to the agency heads in making 
their proposed findings of fact and recommendations. A study by 


*See I. C. C. Practitioners’ joprnal. das apeny. 1952, p. 369; March, 1952, p. 648; 
June, 1952, p. 924; September, 1952, p 
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President Roosevelt’s Committee on Administrative Management 
resulted in a report in 1937 recommending separation of adjudi- 
eatory functions and personnel from investigative and prosecution 
personnel in the agencies. The Attorney General’s Committee on 
Administrative Procedure was appointed in 1939 to study the de- 
cisional process in administrative agencies, and the final report of 
this Committee was published in 1941. Both the majority and 
minority members of the Committee recommended that hearing 
examiners be made partially independent of the agency by which 
they were employed; the majority recommended hearing examiners 
be appointed for a term of seven years, and the minority recom- 
mended a term of twelve years. Although extensive hearings were 
held on bills to carry out the recommendations of this Committee, 
World War II delayed final congressional action on the subject. 
After the war, the McCarran-Sumners Bill, which became the Ad- 
ministrative Procedure Act, was introduced. The Senate Judiciary 
Committee Print of June 1945 revealed that at that time there was 
still great diversity of opinion as to how the status of hearing ex- 
aminers should be enhanced. Several proposals were considered, 
and in the final bill Congress provided that hearing examiners 
should be given independence and tenure within the existing Civil 
Service System... . 

An examination of § 11 shows that Congress retained the ex- 
aminers as classified Civil Service employees but made inapplicable 
to them paragraphs (2) and (3) of subsection (b) of § 7 of the 
Classification Act and § 9 of that act. These sections had made the 
examiners dependent upon the agencies’ ratings for their classifica- 
tion. Freed from this dependence upon the agencies, the examiners 
were specifically declared to be otherwise under the other provisions 
of the Classification Act of 1923 as amended (now the Classification 
Act of 1949, 5 U. 8. C. (Supp. V) § 1071 et seq.). 

The position of hearing examiners is not a constitutionally pro- 
tected position. It is a creature of congressional enactment. The 
respondents have no vested right to positions as examiners. They 
hold their posts by such tenure as Congress sees fit to give them. 
Their positions may be regulated completely by Congress, or Con- 
gress may delegate the exercise of its regulatory power, under 
proper standards, to the Civil Service Commission, which it has 
done in this case. 

The question we have presented is whether the Civil Service 
Commission in the adoption of these rules followed or departed 
from the directions given it by § 11 of the Administrative Pro- 
cedure Act. Did it implement the statute, or did it enlarge it? 

Respondents do not contend that all hearing examiners should 
be classified in the same grade; they contend only that all hearing 
examiners in any one agency should be classified in the same grade. 
Petitioners argue that cases in a given agency are of varying levels 
of difficulty and importance and that the examiners hearing them 
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must possess varying degrees of competency and types of qualifica- 
tions. Petitioners point to the experience of the Civil Aeronautics 
Board where there are safety cases heard by one group of examiners 
and economic cases heard by another. The examiners assigned to 
the safety cases have pilots’ certificates, while those assigned to the 
economic cases have completely different types of qualifications. 
Again, certain cases before the Interstate Commerce Commission 
involve relatively simple applications for extensions of motor 
carrier certificates, while others involve complicated and difficult 
railroad rate proceedings. Petitioners’ argument indicates the need 
for specialization among examiners in the same agency to meet the 
diverse types of cases presented. 

Proceeding under the provisions of the Classification Act, the 
Commission still classified the examiners according to their ex- 
perience, skill, and ability,* but without seeking or receiving 
rating of the examiners by the agencies and wholly independent 
thereof. A classification of the examiners into grades, with 
salaries appropriate to each grade, was set up by the Commission 
in each federal agency using examiners. This classification ranged 
from just one grade in several agencies to five grades in two 
agencies. Allocation of examiners in accordance with these classi- 
fications is provided for in Rule 34.10 which specifically states, 
‘Allocation shall be made independently of agency recommenda- 
tions and ratings.’’ (Emphasis supplied.) 

When the Commission classified the examiners according to 
the Classification Act, it was doing just what Congress directed 
it to do. As has been previously shown, § 11 specifically directs 
that ‘‘Examiners shall receive compensation . . . in accordance 
with the Classification Act of 1923, as amended,’’ with the excep- 
tion provided in the statute and in the rules that this is to be done 
independently of agency influence. This contradicts the conten- 
tion that Congress did not intend to permit classification of ex- 


*Section 11 of the Administrative Procedure Act became effective June 11, 1947, 
one year after the Act’s approval. The Commission accepted the examiner positions 
in the five different grades established by the agencies. After notice and hearing 
regulations were promulgated on September 23, 1947. The Commission appointed 
a Board of Examiners from outside the Government to pass on the qualifications of 
incumbent status examiners, and to conduct a competitive examination for nonstatus 
incumbents and new applicants. When the results were announced in March 1949, 
25.5% of the 212 status incumbents rated by the Board were found disqualified, 
but appeals were taken and ultimately all were found qualified. The action of the 
Board of Examiners was much criticized. See Thomas, The Selection of Federal 
Hearing Examiners: Pressure ey and the Administrative Process (1950), 59 
Yale L. J. 433; Fuchs, The Hearing Examiner Fiasco Under the Administrative Pro- 
cedure Act (1950), 63 Harv. L. Rev. 737, 767. Meanwhile, dispute had arisen as to 
what part the agencies had in the promotion of examiners—the existing regulations 
permitted the agency to select the examiner to be promoted subject to the retroactive 
approval of the Commission. On February 23, 1951, the Attorney General issued 
an opinion holding the promotion regulation invalid. 41 Op. Atty. Gen. No. 14. 
On September 21, 1951, the Commission promulgated the present regulations in- 
volved in this suit. 
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aminer positions by the Commission. The Act clearly provides, 
as Congress thought it did, for the allocation of positions within 
an agency to be made in various salary grades, which reflect the 
competence and experience of the person in the gra‘le. Congress 
must have recognized the right of the Commission so to classify 
when it amended the Classification Act in 1949. At that time it 
specifically excluded thirty-two categories of government em- 
ployees, but not examiners, 5 U. S. C. (Supp. V) § 1082, although 
the Commission then was classifying examiners under regulations 
similar to the present ones. 

The District Court was critical of the specifications used by 
the Commission to classify the examiners as being ‘‘nebulous and 
subjective.’’ To classify the positions into the different grades 
from GS 11 to GS 15, the Commission used specifications as to job 
content as ‘‘moderately difficult and important,’’ ‘‘difficult and 
important,’’ ‘‘unusually difficult and important,’’ ‘‘exceedingly 
difficult and important,’’ and ‘‘exceptionally difficult and im- 
portant.’’ These specifications of necessity must be subjective. 
They are not based so much on evidence as on judgment. It is a 
discriminating judgment and one Congress committed to the 
experience and expertise of the Civil Service Commission, not the 
courts. The specifications evidently had practical content and 
meaning to Congress, as it repeatedly used similar phrases to 
describe relative methods in § 602 of the Classification Act of 
1949, 5 U. 8. C. (Supp. V) § 1112. 

We come next to Rule 34.4 of the Commission relating to 
promotions. . . . This rule was held invalid by the District Court, 
consistent with its view that there can be no classification of ex- 
aminers and therefore there can be only one grade. Since we ' 
disagree with the court below as to the right of the Commission to 
classify examiners into grades within an agency and hold that 
such classification can be made, it must follow that promotions 
from one grade to another may be made. 

But respondents also challenge the method by which promo- 
tions are made. The rule provides that the agency shall decide 
if there is a vacancy to be filled, and further that the agency shall 
decide if this vacancy is to be filled by promotion from among the 
present examiners. The examiners insist that thus the agency can 
control and coerce its examiners, and has an absolute veto power 
over promotions. But it is the Commission which chooses the 
examiner who shall receive the promotion. Respondents imagine all 
sorts of devious schemes by which the agencies shrewdly analyze 
their staffs to pick out which examiners would probably be chosen 
by the Commission for promotion, and then create vacancies for 
them as a reward for favorable decisions, or else fill vacancies from 
outside in order to discipline recalcitrant examiners. Respondents 
have not shown any actual examples of this, nor do they show 
that in such circumstances the Commission would not correct the 
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situation. As a practical matter, the Commission must always 
turn to the agency for advice on the number of examiners needed 
at the various levels. The statute declares that ‘‘there shall be 
appointed by and for each agency as many qualified and competent 
examiners as may be necessary.’”” (Emphasis supplied). It then 
puts sufficient responsibility in the Commission’s hands to ensure 
independent judgments from the examiners. It does not reduce 
the responsibility of the agency to see that it has a sufficient 
number of competent examiners to handle its business properly. 


We come next to Rule 34.12, Rotation of Examiners. It pro- 
vides : 


‘‘Insofar as practicable, examiners shall be assigned in 
rotation to cases of the level of difficulty and importance that 
are normally assigned to positions of the salary grade they 
hold.’’ 5 CFR, 1951 Supp., § 34.12. 


This rule purports to implement the provision of § 11 that 
examiners ‘‘shall be assigned to cases in rotation so far as prac- 
ticable.’’ (Emphasis supplied.) The respondents contend that 
this means mechanical rotation—that a case must be assigned to 
an examiner when his name comes up on the register, unless he is 
on leave or sick or disqualified or has not completed another 
assignment, etc. The lower courts accepted the respondent’s view 


and held Rule 34.12 invalid. 

The Commission gave to § 11’s requirement of assignment of 
cases in rotation ‘‘so far as practicable’’ consideration beyond the 
mere mechanics of bringing the next case on the docket opposite 
the top name on the register of available examiners. It gave 
consideration to the kind of case involved as well as the kind of 
examiner available. The Commission had classified the examiners 
on that basis, and it considered it was practicable to assign cases 
to examiners who were, according to their classification, qualified 
to handle the case at hand, having regard to the complexity and 
difficulty thereof, together with the experience and ability of the 
examiner available. If assigned by mechanical rotation, the value 
and use of such classification, which Congress had authorized, 
would be lost. To use the classification, it was not practicable to 
use mechanical rotation. Congress did not provide for the classi- 
fication of examiners by the Comimssion, and then provide for 
the Commission to ignore such classification by a mechanical 
rotation. The rotation for practical reasons was adjusted to the 
classifications. This was an allowable judgment of the Commission 
as to what was practicable. 
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Finally, we come to the consideration of Rule 34.15, which 
provides for a reduction in force of examiners under circumstances 
governing the reduction in force of other federal employees. Re- 
spondents’ contention, sustained by the courts below, is that the 
provision of § 11 that examiners ‘‘shall be removable . . . only for 
good cause established and determined by the Civil Service Com- 
mission . . . after opportunity for hearing and upon the record 
thereof’’ gives them a lifetime position, subject to removal only 
for cause, and that the reduction in force procedures of the Com- 
mission have no application to them. 

In this, we think the respondents are mistaken. Congress 
intended to provide tenure for the examiners in the tradition of 
the Civil Service Commission. They were not to be paid, promoted, 
or discharged at the whim or caprice of the agency or for political 
reasons. One of the individual examiners suing here was dis- 
charged by the Labor Board for lack of funds. The Commission 
has traditionally provided for a reduction in force for lack of 
funds, personnel ceilings, reorganizations, decrease of work, and 
similar reasons. 5 CFR, 1951 Supp., § 20.2 (a). 

Part of respondents’ argument seems to direct itself to the 
point that it is the agency which makes the reduction in force. 
Rule 34.15 provides for the dropping of examiners with the lowest 
number of ‘‘retention credits’’ after the agency finds that it must 
reduce its force. These credits are based on length of service and 
are beyond the power of the agency to affect. As with promotions, 
the Commission will always need to consult with the agency to 
ascertain that there is occasion for a reduction. Just as the statute 
leaves with the agency the duty to see that there are an adequate 
number of the right type of examiners, it leaves with the agency 
the responsibility to declare that there are a lesser number of 
examiners necessary at this time. It must be assumed that the 
Commission will prevent any devious practice by an agency which 
would abuse this Rule. The Rule provides for examiner appeal to 
the Commission, so there is opportunity to bring abuses to the 
Commission’s attention. Also challenged is the statement in the 
Rule allowing reduction in force ‘‘for other reasons.’’ This is 
obviously to provide for legitimate reasons for reduction not now 
foreseen, and it must be assumed that the Commission will not 
permit an agency to misuse it. 

We find no evidence that Congress intended to make hearing 
examiners a class with lifetime employment, whether there was 
work for them to do or not, as contended by the respondents. A 
reduction in force for the reasons heretofore provided by the 
Civil Service Commission and removal of an examiner in accordance 
therewith is ‘‘good cause’’ within the meaning of § 11. 

The rules conform to the statute and carry out the purpose 
and intent of Congress, and they are therefore valid. 

The judgment is reversed. 
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Mr. Justice Black, with whom Mr. Justice Frankfurter and 
Mr. Justice Douglas concur, dissenting. 


I think these regulations should be held invalid and the 
judgment affirmed for substantially the reasons given in the 
opinion of Chief Judge Laws of the District Court of the District 
of Columbia. 104 F. Supp. 734. I wish to add a few words merely 
to emphasize certain aspects of that opinion. 

The Administrative Procedure Act was designed to give trial 
examiners in the various administrative agencies a new status of 
freedom from agency control. Henceforth they were to be ‘‘very 
nearly the equivalent of judges even though operating within 
the Federal system of administrative justice. Agencies were 
stripped of power to remove examiners working with them. Hence- 
forth removal could be effected only after hearings by the Civil 
Service Commission. That same Commission was empowered to 
prescribe an examiner’s compensation independently of recom- 
mendations or ratings by the agency in which the examiner worked. 
And to deprive regulatory agencies of all power to pick particular 
examiners for particular cases, § 11 of the Act commanded that 
examiners be ‘‘assigned to cases in rotation so far as practicable 

.”’? I agree with the District Court and the Court of Appeals 
that the regulations here sustained go a long way toward frustrat- 
ing the purposes of Congress to give examiners independence. 

Section 11 of the Administrative Procedure Act, as pointed 
out, provides that examiners may be removed ‘‘only for good 
cause established’’ after hearings. One of the regulations here 
approved authorizes their removal when an agency finds it neces- 
sary to reduce its force. We have been pointed to no act of Con- 
gress which justifies this regulation. 

Another regulation here approved permits the assignment of 
cases to examiners by ‘‘classification’’ instead of by ‘‘rotation’’ 
as § 11 requires. I do not agree with the Court that the Classifi- 
cation Act of 1923 or any other act of Congress authorizes the 
distinctions here made between examiners. In fact, the Admin- 
istratie Procedure Act appears to contemplate that all examiners 
employed by a particular agency stand on equal footing in regard 
to service and pay. A central objective was to prevent agency 
heads from using powers over assignments to influence cases. Un- 
limited discretion in assignment would lead to subservient ex- 
aminers, it was thought. But the effect of the Civil Service class- 
ifications is to restore the unlimited discretion existing before 
passage of the Administrative Procedure Act. 

The distinctions depended upon to support the different 
classifications are so nebulous that the head of an agency is left 
practically free to select any examiner he chooses for any case he 
chooses. For the regulations permit the head of an agency to 
assign a particular case on the basis of whether the head of the 
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agency believes it to be ‘‘moderately difficult and important,” 
“‘difficult and important,’’ ‘‘unusually difficult and important,” 
“exceedingly difficult and important,’”’ or ‘‘exceptionally difficult 
and important,’’ and administrative agencies are permitted to 
attribute choice of a particular examiner for a particular case to 
considerations whether ‘‘complex legal, economic, financial, or 
technical questions or matters’’ are merely ‘‘moderately complex,” 
“fairly complex,’’ ‘‘extremely complex,’’ ‘‘exceptionally com- 
plex,’’ or just ‘‘complex.”” I think all these conceptualistic 
distinctions mean is that the congressional command for a non- 
agency controlled rotation of cases is buried under words. 

















John F. Brady, (B) Office Mgr., Traffic 

Department, Monsanto Chemical Com- 

any, 1700 South Second Street, St. 
is 4, Missouri, 


William E. Bunten, (B) T. M., Western 
Transportation Company, 2500 South 
Normal Avenue, Chicago 16, Illinois. 


Darryl L. Creveling, (B) T. M., Camp- 
bell Soup Company, 100 Market Street, 
Camden 1, New Jersey. 


Vincent J. Curry, Jr., (B) Westinghouse 
Electric Corp., 150 Pacific Avenue, 
Jersey City, New Jersey. 


James J. Drury, (B) Eastern Div. T. M.. 
Kaiser Aluminum & Chemical Sales, 
Inc. 919 North Michigan Avenue, 
Chicago 11, Illinois. 


Sam H. Flint, (A) G. T. M., The Quaker 
Oats Company, 345 Merchandise Mart, 
Chicago 54, Illinois. 


Lawrence L. Lemke, (B) Joslyn Mfg. 
and Supply Co., 20 North Wacker 
Drive, Chicago 6, Illinois. 


List of New Members * 


* Elected to membership, February, 1953. 


J. F. Parker, (A) Ass’t Director, Trans- 

rtation Rates Division, Georgia Pub- 

ic Service Commission, 30 Capital 
Square, Atlanta, Georgia. 


Ernest V. Robinson, Jr., (B) The Great 
Western Sugar Company, 500 Sugar 
Building, 1530-16th Street, Denver 1, 
Colorado. 


Angelo M. Russo, (B) T. M., Kelite 
Products, Inc., 1215 North Main Street. 
Los Angeles 14, California. 


Arnold H. Schwartz, (A) 1457 Broadway, 
New York 18, New York. 


Bernard H. Spiro, (B) T. M., United 
Distillers of America, Inc., 350 Fifth 
Avenue, New York 1, New York. 


Kenneth D. Thomas, (A) Suite 218, 
— Building, Hickory, North Caro- 
ina. 


Robert J. Van Nostrand, (B) Traf. 
Supvr., American Cyanamid Company, 
P. O. Box 193, Bridgeville, Pennsyl- 
vania. 





Meetings of Regional Chapters 


District No. 1 Chapter 


Robert J. Fletcher, President, Boston & Maine Railroad, 150 Cause- 
way Street, Boston, Massachusetts. 


Atlanta 


C. L. Denk, Jr., G. T. M., Fulton Bag & Cotton Mills, P. O. Box 
1726, Atlanta 1, Georgia. 


Baltimore Chapter 


Karl J. Grimm, Chairman, Room 307—22 Light Street, Baltimore 
2, Maryland. 

Meets fourth Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


Carl O. Gustafson, Chairman, A. F. T. M., Minneapolis & St. Louis 
Railway, 310 South Michigan Avenue, Chicago 4, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out of town members are cor- 
dially invited to attend the luncheon and meeting. 


Denver Chapter 


Rodger M. Spahr, Chairman, G. F. A., Atchison, Topeka & Santa Fe 
Railway, 524 Seventeenth Street, Denver 1, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District of Columbia Chapter 
Warren Price, Chairman, Investment Building, Washington 5, 
D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 


must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 





N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, — and maintain district 
and local ‘.~" which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce mmission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, Journal). 
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Florida 


T. C. Maurer, Chairman, 227 West Forsyth Street Jacksonville, 
Florida. 


Michigan Chapter 
Alex E. Berendt, Chairman, 201-10 Ford Building, Detroit 26, Michi- 


gan. 
Dinner meetings held on call of the Chairman, bi-monthly, at Hotel 
Ft. Shelby, Detroit, Michigan. 


Kansas City, Missouri, Chapter 


H. V. Eskelin, Chairman, 607 Commerce Building, Kansas City, 
Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


John E. McCullough, Chairman, Attorney, St. Louis-San Francisco 
Railroad Company, 9th and Olive Streets, St. Louis, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 


August W. Heckman, Chairman, 880 Bergen Avenue, Jersey City 
6, N. J. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Wednesday of each month 7 :30 P. M., except June, July and August. 


Ninth District Chapter 


Akeley L. Stevens, President, T. M., Northern States Power Co., 15 
South 5th Street, Minneapolis, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis, Minn. 
Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 


W. Lennig Travis, Chairman, Ass’t Mgr., Traffic Division, Atlantic 
Refining Company, 260 South Broad Street, Philadelphia 1, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. 
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Pittsburgh Chapter 
Samuel P. DeLisi, Chairman, 1211 Berger Building, Pittsburgh 19, 
Pennsylvania. 
Meets : at call of Chairman. 


North Texas 


Harry G. Crafts, Chairman, P. O. Box 7186, Dallas 9, Texas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 


Puget Sound 


Leonard W. Baur, Jr., President, Freight Traffic Consultant, 7614 
Mission Drive, Seattle 88, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Stewart Hotel. Out-of-town members are cordially invited to attend the 
dinner and meeting. 


San Francisco Chapter 


P. 8. Labagh, Chairman, Traffic Director, California Packing Corpo- 
ration, 215 Fremont St., San Francisco, California. 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 


Southern California Chapter 


Willis E. Maley, Chairman, T. M., Pacific Coast Borax Company, 
P. O. Box 9128, Station ‘‘S’’, Los Angeles 5, California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire_-_ 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C._—Revised 1947 
Edition, prepared by Committee on Education for Practice__ 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland_-.....-.- 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed from ICC Practrrioners’ JOURNAL....---..------- 
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Percent Variable and Improvement in the Art, by John E. Hans- 
bury, Head Valuation Engineer, Bureau of Valuation, Inter- 
state Commerce Commission—reprinted from ICC Practt- 
CEE GED onncosssennennsniennnennansnnnns 





Cost and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
Samuel T. Towne, D. M. Steiner, John R. Turney, E. S. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith_--- 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 
39 Important Decisions Since 1939. This booklet contains 256 
Supreme Court Decisions, among which are 172 decisions im- 
SE GE ae GA Gh. dcnrenssieicngrmematqgiienintinnaicdk 





Relief from 4th Section of the Interstate Commerce Act by J. 
M. Fiedler, Examiner. This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long-and- 
short haul and aggregate-of-intermediate provision of Section 
4, and contains many citations relating to each situation---- 


Telephone and Personnel Directory, Washington Office, Interstate 
Commerce Commission, as of March, 1953 ~-..-..--------- 
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